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34-15769 Commencement of a proceeding, 
RELEASES IN THIS ISSUE including public hearings, to consider 
the amendment of rules of national 
securities exchanges which limit or 
Securities Act condition the ability of members to 
Securities Exchange Act - 15751-64, effect transactions over-the-counter in 
15769-71 securities listed and registered or ad- 

Public Utility Holding mitted to unlisted trading privileges 
Company Act - 21011-19 on a national securities exchange. 
Investment Company Act - 10669-73 [File No. 4-220-Deadline June 1, 1979] | 
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association failed for nearly seven 
months to file required response to 
claim filed under association’s Code 
of Arbitration Procedure, he/d, assoc- 
iation’s finding of violation sustained, 
and sanctions imposed affirmed 
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SECURITIES ACT OF 1933 
Release No. 6057/April 20, 1979 


In the Matter of 


THE BARRETT SMITH SCHAPIRO SIMON & 
ARMSTRONG RETIREMENT PLAN 

26 Broadway 

New York, NY 10004 


(18-25) 


NOTICE OF FILING OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 3(a)(2) OF THE SECURITIES 
ACT OF 1933 EXEMPTING FROM THE PROVISIONS OF 
SECTION 5 OF THE ACT INTERESTS OR 
PARTICIPATIONS IN THE BARRETT SMITH SCHAPIRO 
SIMON & ARMSTRONG RETIREMENT PLAN 


NOTICE IS HEREBY GIVEN that Barrett Smith Schapiro 
Simon & Armstrong (hereinafter referred to as 
“Applicant” or the “Firm”), a law firm organized as a 
partnership under the laws of the State of New York, on 
October 23, 1978 filed an application for an exemption 
from the registration requirements of the Securities Act 
of 1933 (‘‘Act”) for participations or interests issued in 
connection with the Barrett Smith Schapiro Simon & 
Armstrong Plan (“Plan”). All interested persons are 
referred to that document, which is on file with the 
Commission for the facts and representations 
contained therein, which are summarized below. 


Applicant states that the Plan is of the type commonly 
referred to as a “Keogh” plan, which covers persons (in 
this case, Applicant’s partners) who are employees 
within the meaning of Section 401(c)(1) of the Internal 
Revenue Code of 1954 (“Code”), and therefore, is 
excepted from the exemption provided by Section 
3(a)(2) of the Act for interests or participations in 
employee benefit plans of certain employers. Section 
3(a)(2) of the Act provides, however, that the 
Commission may exempt from the provisions of Section 
5 of the Act, any interests or participations issued in 
connection with a pension or profit-sharing plan which 
covers employees, some or all of whom are employees 
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within the meaning of Section 401(c)(1) of the Code, if 
and to the extent that the Commission determines this 
to be necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of 
the Act. 


Applicant states that the Plan covers all partners and 
employees of the Firm who satisfy the Plan’s 
requirements for participation. As of October 1, 1978, 20 
partners and 47 employees were active participants in 
the Plan. A partner or employee of the Firm is entitled to 
become a participant after completion of three years of 
service with the Firm. Each year, the Firm contributes 
on behalf of each participant who is a partner an amount 
equal to 8% of such partner’s Basic Earned Income, but 
not to exceed $7,500. All contributions by the Firm are 
made out of its profits for the year. A participant’s 
interest in all Firm contributions made on his behalf is 
fully vested and remains nonforfeitable at all times. In 
addition, a participant who is not a partner may make 
annual voluntary contributions in an amount not to 
exceed 10% of his earned income, or, in the case of an 
“owner employee,” $2,500. Applicant represents that 
voluntary contributions have not been, and will not at 
any time be, solicited from participants. 


Applicant states that the Plan was originally established 
effective as of January 1, 1968 and was amended and 
restated inits entirety, effective as of January 1, 1976, in 
order to comply with the requirements of the Employee 
Retirement Income Security Act of 1974 (“ERISA”). By 
letter dated December 3, 1976, the Internal Revenue 
Service (“IRS”) determined that the Plan, as so 
amended, was a qualified plan under Section 401(a) of 
the Internal Revenue Code (the ‘“Code”). Further 
amendments to the Plan were adopted effective as of 
November 1, 1977 (the “1977 Amendments”). The IRS 
determination letter was issued prior to the adoption of 
the 1977 Amendments. However, Applicant represents 
that the 1977 Amendments do not effect the 
qualification of the Plan. 


The trust forming a part of the Plan was originally 
established by an Agreement of Trust (“Agreement of 
Trust”) between the Firm and Irving Trust Company 
(“Trustee”), made as of December 30, 1968. The 
Agreement of Trust was amended and restated in its 
entirety, effective January 1, 1976, in order to comply 
with the requirements of ERISA, and was further 
amended as of November 1, 1977 to make provision for 
the 1977 Amendments. 


Applicant states that all contributions under the Plan 
are paid over to a trust fund maintained by the Trustee. 
The Trustee maintains two separate funds under the 
Agreement of Trust, a Fixed Income Fund which is 
invested principally in bonds, and an Equity Fund which 
is invested principally in common stocks. The choice of 





investments within each Fund rests in the Trustee’s sole 
discretion. Each participant has, however, the right to 
direct how contributions made on his behalf are to be 
divided between the two Funds, and to have amounts 
credited to his account in the Fixed Income Fund 
invested in savings deposits or United States 
government obligations. The agreement of Trust does 
not authorize commingling the assets of the Plan with 
the assets of the plan of any other employer, and Plan 
assets have not been and will not be so commingled. 


The Firm has overall responsibility and authority for 
administration of the Plan, including the determination 
of all questions arising out of the administration, 
interpretation and application of the Plan, authorization 
of distributions from the trust fund, establishment and 
enforcement of rules and regulations relating to 
administration of the Plan, determination of the time, 
manner and amount of benefit payments to participants 
and authorization of the proper expenses for 
administering the Plan. 


Applicant states that the Plan is an “employee pension 
benefit plan” subject to regulation by the Department of 
Labor under ERISA and is subject to the fiduciary 
Standards and to the full reporting and disclosure 
requirements of ERISA. 


Applicant submits that in excluding plans in which 
self-employed persons are participating from the 
exemption from registration afforded by Section 3(a)(2) 
of the Act, Congress apparently recognized that such 
plans constitute complex investment vehicles, interests 
in which could be sold by sponsoring financial 
institutions to self-employed individuals who might not 
be sophisticated in the securities field or who might be 
unable to protect their interests or the interests of their 
participating employees. Applicant further submits 
that the Plan does not present the risks associated with 
the sale of interests or participations in plans sponsored 
by financial institutions with which Congress was 
primarily concerned. The Plan is not a_ uniform 
prototype or master plan of a type designed to be 
marketed by a sponsoring financial institution or 
promoter to numerous unrelated self-employed 
persons. It is an individual plan sponsored by the Firm 
for the benefit of partners and employees of the Firm, 
with its assets held in an individual trust which is 
separately invested and administered. Applicant states 
that it maintains extensive administrative control over 
the Plan, and has retained the services of an 
independent financial expert, as trustee, to manage 
investments. Applicant further states that it is engaged 
in furnishing legal services which involve financially 
sophisticated and complex matters. For these reasons, 
Applicant submits that it is able to represent adequately 
its own interests and those of its employees. 


Applicant concludes that for the foregoing reasons, 


granting the requested exemption would be appropriate 
in the public interest, consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. 


NOTICE IF FURTHER GIVEN that any interested person 
may, not later than May 16, 1979, at 5:30 p.m. submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of 
his interest, the reason for such requests, and the 
issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit, or in 
the case of an attorney at law, by certificate) shall be 
filed contemporaneously with the request. An order 
disposing of the application will be issued as of course 
following May 16, 1979, unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Managemen, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6058/April 24, 1979 


In the Matter of 


THE BRACEWELL & PATTERSON RETIREMENT PLAN 
2900 South Tower Pennzoil Place 
Houston, TX 77002 


(18-36) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT INTERESTS 
OR PARTICIPATIONS IN THE BRACEWELL & 
PATTERSON RETIREMENT PLAN 
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Bracewell & Patterson, alaw firm organized as a general 
partnership under the laws of the state of Texas, filed an 
application on February 5, 1979, for an exemption from 
the registration requirements of the Securities Act of 
1933 (“Act”) for participations or interests issued in 
connection with the Bracewell & Patterson Retirement 
Plan (the “Plan”). 


On March 27, 1979, a notice was issued (Securities Act 
Release No. 6044) of the filing of the application. The 
notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as a matter of course 
unless a hearing should be ordered. No request for a 
hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter has been considered, and it is found that the 
granting of the application is appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisons of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the Act, 
that interests or participations issued in connection 
with the Plan shall not be subject to the requirements of 
Section 5 of the Act effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF1934 
Release No. 15751/April 20, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
BY THE MIDWEST STOCK EXCHANGE, INC. 


File No. SR-MSE-79-8 


The Midwest Stock Exchange, Inc. submitted on March 
22, 1979, proposed rule changes under Rule 19b-4 to 
conform those rules to sections of the Securities Acts 
Amendments of 1975 relating to the comparison, 
clearance and settlement of exchange contracts. 
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Publication of the submission is expected to be made in 
the Federal Register during the week of April 30, 1979. In 
order to assist the Commission to determine whether to 
approve the proposed rule changes or institute 
proceedings to determine whether the proposed rule 
changes should be disapproved, interested persons are 
invited to submit written data, views and arguments 
concerning the submission within 21 days from the date 
of publication in the Federa/ Register. Persons desiring 
to make written comments should file six copies thereof 
with the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made to 
File No. SR-MSE-79-8. 


Copies of the submission, all subsequent amendments, 
all written statements with respect to the proposed rule 
changes which are filed with the Commission, and of all 
written communications relating to the proposed rule 
changes between the Commission and any person, 
other than those which may be withheld from the public 
in accordance with the provisions of 5 U.S.C. 9552, will 
be available for inspection and copying at the 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of any 
subsequent amendments will also be available at the 
principal office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15752/April 20, 1979 


An order has been issued granting the application of the 
NEW YORK STOCK EXCHANGE, INC. to strike the 
common stock (no par value) of SIMMONS COMPANY 
from listing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15753/April 23, 1979 


Administrative Proceeding File No. 3-5711 





In the Matter of 
SANTANGELO & COMPANY 
FRANCIS R. SANTANGELO 
ARTHUR RAFKIND 
EUGENE MAURO 

RICHARD DOYLE 
MICHAEL, BREGMAN & CO. 
ROBERT B. BREGMAN 
LOUIS G. PAOLILLO 
STEWART N. BADER 
WALTER T. NEWMAN 


ORDER INSTITUTING PROCEEDINGS PURSUANT TO 
SECTIONS 15(b) AND 19(h) OF THE SECURITIES 
EXCHANGE ACT OF 1934, MAKING FINDINGS AND 
IMPOSING REMEDIAL SANCTIONS. 


The Commission deems it appropriate that 
administrative proceedings pursuant to Sections 15(b) 
and 19(h) of the Securities Exchange Act of 1934 be 
instituted against Santangelo & Co., a registered 
broker-dealer! and against certain of its partners during 
the periods relevant to these proceedings—Francis R. 
Santangelo, Arthur Rafkind, Eugene Mauro and Richard 
Doyle; and against Michael, Bregman & Co, a registered 
broker-dealer, and certain of its partners during the 
periods relevant to these proceedings—Robert B. 
Bregman, Louis G. Paolillo and Stewart N. Bader; and 
against Walter T. Newman.* Newman was a partner in 
another specialist unit at all times relevant to this 
proceeding but thereafter joined Michael, Bregman & 
Co. in April 1976. These proceedings arise out of 
Repondents’ conduct at various times from November 
1974 through March 1976, when the two specialist firms 





1 Santangelo & Co. is a successor firm to Astor & Ross 
and Santangelo and Taccetta. 


2 Simultaneously with the issuance of this Order, the 
Commission filed an action in the United States District 
Court for the Southern District of New York seeking to 
permanently enjoin certain of the respondents and 
others from violating Section 10(b) of the Securities 
Exchange Act of 1934 and Rule 10b-5 thereunder. The 
defendants consented to entry of the relief requested 
without admitting or denying the allegations in the 
Commission’s complaint. 


were combined for the purpose of conducting a joint 
book as specialists in assigned stocks and options on 
the New York Stock Exchange, Inc. (the “NYSE”) and 
the American Stock Exchange, Inc. (the “AMEX”). 


Respondents, without admitting or denying the 
allegations of findings herein, have submitted offers of 
settlement which the Commission has deemed in the 
public interest to accept. 


|. Facts 


The joint book composed of Santangelo & Co., then 
known as Astor & Ross, and Michael, Bregman & Co., 
was formed in October 1974 to act as specialists in 
assigned stocks and later options on both the NYSE and 
the AMEX. Certain partners of the two firms, including 
all of the individual respondents in these proceedings, 
were also members of the NYSE or the AMEX. During 
the periods relevant to these proceedings from 
November 1974 through March 1976, the members of 
Santangelo & Co. named as respondents in these 
proceedings who acted as specialists on the AMEX were 
Francis R. Santangelo, Arthur Rafkind, Eugene Mauro 
and Richard Doyle. The members of Michael, Bregman 
& Co., named as respondents and who acted as 
specialists on the AMEX are Louis G. Paolillo and 
Stewart N. Bader. Walter T. Newman was a partner in 
another specialist unit on the AMEX, but joined 
Michael, Bregman & Co. in April 1976. Robert B. 
Bregman, then the senior partner of Michael, Bregman 
& Co., was also the senior partner of the joint book on 
the NYSE. 


The investigation revealed that at times during the 
period from January 1, 1976 through March 31, 1976, 
several hundred reports of transactions in 6 options 
classes were printed on the last sale reporting facility 
for options of the AMEX when in fact no such 
transactions had occurred. Respondents Santangelo, 
Rafkind, Paolillo, Bader and Newman and Santegelo & 
Co. and Michael, Bregman & Co., acting through their 
members who are respondents in these proceedings, 
while acting as specialists in such options, directly or 
indirectly, caused a substantial number and 
Respondents Mauro and Doyle while acting as 
specialists caused a lesser number of such reports to be 
printed on such reporting facility. 


The investigation revealed that at times during the 
period from November 1, 1974 through December 31, 
1974; October 1975; and January 1, 1976 through March 
31, 1976 approximately 200 reports of transactions in 32 
issues of stock and warrants were printed on the last 
sale reporting facility for stocks of the AMEX when in 
fact no such transactions had occurred. Respondents 
Santangelo, Rafkind and Paolillo and Santangelo & Co. 
and Michael, Bregman & Co., acting through 
Santangelo, Rafkind and Paolillo, while acting as 
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specialists in such stocks and warrants, had reason to 
know that such reports were being printed on such 
facility and failed to take reasonable or appropriate 
steps to prevent the placing of such reports on the last 
sale reporting facility for stocks of the AMEX. 


While acting as senior partner of the joint book on the 
NYSE, during the period from January 1, 1976 through 
March 31, 1976, Respondent Robert B. Bregman, 
directly or indirectly, caused transactions which should 
have been reported on the last sale reporting facility for 
stocks of the NYSE as single trades to be reported on 
such facility as several trades and failed to reasonably 
supervise certain members of his firm to prevent them 
from engaging in such conduct. 


ll. Findings 


The Commission finds, for the reasons set forth above, 
that Respondents Santangelo & Co.; Francis R. 
Santangelo; Arthur Rafkind; Eugene Mauro; Richard 
Doyle; Michael, Bregman & Co.; Robert B. Bregman; 
Louis G. Paolillo; Stewart N. Bader and Walter T. 
Newman willfully violated Section 10(b) of the 
Securities Exchange Act of 1934 and Rule 10b-5 
promulgated thereunder. 


The Commission further finds, for the reasons set forth 
above, that Respondent Robert B. Bregman failed to 
reasonably supervise, with a view to preventing 
violations of Section 10(b) of the Securities Exchange 
Act of 1934 and Rule 10b-5 promulgated thereunder, 
persons subject to his supervision who committed 
violations of such provisions. 


lll. Offers of Settelement and Mitigating Factors 


The Respondents in these proceedings have submitted 
offers of settlement in which, without admitting or 
denying the facts or findings set forth herein, they 
consent to the issuance of this Order containing 
findings and imposing the remedial sanctions, 
hereinafter ordered. 


The respondents have offered as factors in mitigation 
that they have settled, without admitting or denying, all 
AMEX and NYSE charges arising out of the same 
conduct complained of in this proceeding and that the 
AMEX and the NYSE _ disciplinary panels which 
considered such charges and accepted the afore- 
mentioned settlement, imposed certain remedial 
sanctions against each of the respondents. In addition 
Respondents Michael, Bregman & Co.; Robert B. 
Bregman; Richard Doyle; Louis G. Paolillo; Stewart N. 
Bader; and Walter T. Newman offer in mitigation that 
they cooperated with the Commissions investigation 
and have no prior history of Commission, AMEX or 
NYSE proceedings. 
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IV. Order 


In view of the foregoing, including the decisions of the 
disciplinary panels of the exchanges against 
Respondents,’ the Commission deems it in the public 
interest that administrative proceedings pursuant to 
Sections 15(b) and 19(h) of the Securities Exchange Act 
of 1934 be instituted and that the offers of settlement of 
the respondents be accepted. 


Accordingly, IT |S ORDERED that proceedings pursuant 
to Sections 15(b) and 19(h) of the Securities Exchange 
Act of 1934 be, and they hereby are, instituted. 


IT IS FURTHER ORDERED that: 


A. Respondent Robert B. Bregman be, and he hereby 
is, censured and suspended from association with any 
broker or dealer for a period of thirty days beginning 
April 30, 1979; 


B. Respondents Francis R. Santangelo, Arthur 
Rafkind, Louis G. Paolillo, Stewart N. Bader, and Walter 
T. Newman be, and they hereby are, censured and, if an 
such respondent is charged with a violation of the 
Securities Exchange Act of 1934, or any Rule or 
Regulation promulgated thereunder within a period of 
one year from the date hereof and is thereafter found to 
have committed such a violation for which a sanction 
greater than a censure is imposed, then such 
respondent shall be suspended from association with 
any broker or dealer for the following periods of time: 
Francis R. Santangelo—28 days; Arthur Rafkind, Louis 
N. Paolillo and Walter T. Newman—14 days and Stewart 
Bader—7 days; 


C. Repsondents Santangelo & Co., Michael Bregman 
& Co., Eugene Mauro and Richard Doyle, be, and they 
hereby are, censured; and 


D. Repsondents Francis R. Santangelo, Arthur 
Rafkind, Eugene Mauro, Richard Doyle, Louis N. 
Paolillo, Stewart N. Bader, and Walter T. Newman, shall 
for a period of one year from the date of entry of this 
Order keep and maintain a daily record of all times at 
which they enter or leave the floor of any national 
securities exchange and a daily record of the stocks or 
options in which they effected transactions. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





3 See decisions of the AMEX Disciplinary Panel dated 
April 27, 1977 and May 11, 1977 and decisions 77-16 
through 77-21 of the NYSE Hearing Panel attached to 
Respondents’ Offers of Settlement. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15754/April 23, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
CHICAGO BOARD OPTIONS EXCHANGE, INCORPOR- 
ATED 


File No. SR-CBOE-79-3 


The Chicago Board Options Exchange, Incorporated 
submitted on April 16, 1979 a proposed rule change 
under Rule 19b-4 to establish maximum bid/ask 
differentials for market-makers based on the last 
preceding bid for an options contract. 


Publication of the submiision is expected to be made in 
the Federal Register during the week of April 23, 1979. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute 
proceedings to determine whether the proposed rule 
change should be disapproved, interested persons are 
invited to submit written data, views and arguments 
concerning the submission within 21 days from the date 
of publication in the Federal Register. Perons desiring 
to make written comments should file six copies thereof 
with the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made to 
File No. SR-CBOE-79-3. 


Copies of the submission, all subsequent amendments, 
all written statements with respect to the proposed rule 
change which are filed with the Commission, and of all 
written communications relating to the proposed rule 
change between the Commission and any other person, 
other than those which may be withheld from the public 
in accordance with the provisions of 5 U.S.C. §552, will 
be available for inspection and copying at the 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of any 
subsequent amendments will also be available at the 
principal office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15755/April 23, 1979 


Admin. Proc. File No. 3-5460 


In the Matter of the Application of 


JERRY L. MARCUS 
6401 Caballero Boulevard 
Coral Gables, Florida 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION-REVIEW OF 
DISCIPLINARY PROCEEDINGS 


Violation of Rules of Fair Practice 
Failure to File Timely Response to Arbitration Claim 


Where registered representative of member of 
registered securities association failed for nearly seven 
months to file required response to claim filed under 
association’s Code of Arbitration Procedure, held, 
association’s findings of violation sustained, and 
sanctions imposed affirmed. 


Assessment of Costs 

Where registered representative, because of his limited 
finances, requested hearing only on condition that it be 
held in city where he resided, association’s 
assessment of its personnel’s travel costs to that city 
set aside. 


APPEARANCES: 


Jerry L. Marcus, pro se. 


Andrew McR. Barnes and Peter J. Chepucavage, for the 
National Association of Securities Dealers, Inc. 


E. 


Jerry L. Marcus, a registered representative with a 
member firm of the National Association of Securities 
Dealers, Inc. (“NASD”), appeals from NASD 
disciplinary action. The NASD found that Marcus failed 
to make a timely response to a statement of claim filed 
pursuant to the NASD’s Code of Arbitration Procedure. 
It censured Marcus, suspended his registration for 7 
days, fined him $500 and assessed costs of $732. 


Il. 
The NASD’s arbitration code is designed to provide a 
mechanism for the speedy resolution of disputes 


“arising out of or in connection with the securities 
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business of any member.”' Once an aggrieved party 
properly files a claim thereunder, as_ specified, 
arbitration becomes mandatory. 


In 1975-1976, Marcus was employed by the brokerage 
firm of Shearson Hayden Stone, Inc. On January 28, 
1977, he was served with a claim filed against him by 
Shearson pursuant to the NASD’s code. As the 
accompanying letter from the Association’s Director of 
Arbitration pointed out, Marcus was required to execute 
the enclosed copies of the agreement submitting the 
matter to arbitration, and to file them together with his 
answer to Shearson’s claim within 10 business days.2 


On February 3, 1977, counsel for Marcus responded 
with the contention that Shearson’s claim was barred by 
the 60-business-day time limitation contained in 
Section 3(10) of the NASD’s code.2 Counsel was 
correctly advised by the NASD on February 15 that the 
section in question applied only to clearing disputes, 
and that the applicable code provision (Section 6) 
allowed aclaimant five years to press his claim from the 
date the claim arose. 


On April 17, after his counsel had withdrawn, Marcus 
wrote the NASD that he was “financially unable” to 
participate in any arbitration. Despite notification by the 
NASD that he could be disciplined if he failed to 
execute and file the necessary papers, Marcus did not 
do so until September 19, 1977, after these proceedings 
had been instituted and a hearing had been held before 
the NASD’s District Committee. He subsequently 
settled with Shearson for $2,500. 


It is clear that Marcus failed to respond to Shearson’s 
claim within the required period of time. Accordingly, 
on the basis of our independent review of the record, we 
affirm the NASD’s finding of violation. 


Marcus argues that the NASD’s decision and the 
penalties it imposed are “arbitrary, unreasonable and 
unfair.” He asserts, among other things, that he 
recognized his obligation to reply to Shearson’s claim, 
as evidenced by his then counsel’s response “within the 





1 NASD Manual § 3701 et seq., pp. 3711-3724. 

2 Section 19(b) of the NASD’s code, NASD Manual 7 
3719, p. 3719. The section has now been amended to 
increase the time within which a response must be made 
to 15 business days. 

3 NASD Manual § 3703, pp. 3713-14. 


4 NASD Manual 4 3706, p. 3716. 
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proper time period”; that the NASD’s code is unfair in 
permitting a large brokerage firm to “extract money” 
from a lone stockbroker unable to afford a lawyer and 
inexperienced in arbitration procedures; that he could 
not risk the financial consequences of submitting to 
arbitration without counsel; and that the Association 
was obligated to provide him with legal assistance. 


These arguments are wholly lacking in merit. The reply 
made by Marcus’s attorney was obviously not the 
response required by the NASD’s code, which Marcus 
did not file for nearly seven months. Nor was the NASD 
subsequently obligated to provide Marcus with 
counsel.’ As a person associated with an NASD 
member firm, Marcus had to comply with the provisions 
of the Association’s code, and there was no unfairness 
in requiring him to meet his obligations thereunder. As 
we have previously pointed out: 


“The NASD’s Code of Arbitration Procedure 
provides its members, their employees, and 
their public customers with a very useful 
mechanism for resolving disputes. The 
NASD is therefore entitled. . . to make this 
procedure effective and workable. . . = 


Marcus further argues in mitigation that he ultimately 
submitted to arbitration, that he paid Shearson $2,500 in 
settlement of its claim, and that his current employer 
suspended him for nearly three months from selling 
equity products. 


Weare unable to find the relatively light sanctions which 
the NASD imposed excessive or oppressive. Despite the 
Association’s warning, Marcus ignored his obligation to 
respond to Shearson’s claim. To condone his protracted 
refusal to reply would be to subvert the salutary 
objective that the NASD’s system of arbitration seeks to 
promote. 


IV. 


Marcus argues that the costs assessed by the NASD are 
excessive. He asserts that he was not told what he 
would be charged for his hearing before the District 





5 See Boruskiv.S.E.C., 340 F.2d 991, 992(C.A. 2, 1965); 
A. T. Brod & Company, 43 S.E.C. 289, 292-293 (1967); 
Davis, Administrative Law of the Seventies, § 8.10 
(1976). 


6 Stix & Co., Inc., Securities Exchange Act Release No. 
12760 (September 2, 1976), 10 SEC Docket 355, 356. 





Committee,” and that he assumed that the expense 
would be nominal. He points out that, although he 
asked for a hearing at the District level, he explicitly 
stated that his request was conditioned on the hearing 
being held in Miami since he had “limited finances.” 
And he asserts that, had he known that he would be 
required to pay for such items as the travel expense of 
the NASD’s subcommittee and staff,8 he would have 
declined any hearing. 


As the NASD points out, the Association form which 
Marcus filed with his answer to the NASD’s complaint 
specifically states that costs of the proceeding may be 
assessed against any respondent. Marcus had no basis 
for assuming that the expense of the hearing which he 
requested would be nominal. However, having advised 
the NASD that he could not afford to attend a hearing 
outside Miami, he was entitled to assume that, in 
granting his conditional request for a hearing in that 
city, the Association would not charge him for the travel 
expense incurred by its personnel. We shall accordingly 
eliminate that item from the NASD’s assessment of 
costs. 


An appropriate order will issue. 


By the Commission (Chairman WILLIAMS and 
Commissioners LOOMIS, EVANS, POLLACK and 
KARMEL). 


George A. Fitzsimmons 
Secretary 








7 Of the total costs of $732 assessed by the NASD, $707 
was levied for expenses related to Marcus’s hearing at 
the District level. Marcus waived a hearing before the 
NASD’s Board of Governors. 


8 The NASD concedes that Marcus was charged for the 
travel costs to Miami of two subcommittee members 
and a member of the NASD’s District staff. 


9 See Managed Investment Programs, 37 S.E.C. 783, 
791 (1957). The record does not show the precise 
amount of the travel costs assessed against Marcus. 
Any lodging expense for NASD personnel included in 
the Association’s assessment should also be 
eliminated. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15755/April 23, 1979 


Admin. Proc. File No. 3-5460 
In the Matter of the Application of 


JERRY L. MARCUS 
6401 Caballero Boulevard 
Coral Gables, Florida 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


ORDER AFFIRMING DISCIPLINARY ACTION TAKEN 
BY REGISTERED SECURITIES ASSOCIATION AND 
MODIFYING ASSESSMENT OF COSTS 


On the basis of the Commission’s opinion issued this 
day, IT |S ORDERED that the disiciplinary action taken 
by the National Association of Securities Dealers, Inc. 
against Jerry L. Marcus be, and it hereby is, affirmed; 
and it is further 


ORDERED that the Association’s assessment of costs 
against Marcus be, and it hereby is, reduced in 
accordance with such opinion. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15756/April 23, 1979 


Administration Proceeding File No. 3-5609 
In the Matter of 

ROVINSKY & CO., INC. 

ELLIOT BEN ROVINSKY 

(8-19977) 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these broker-dealer and municipal securities dealer 
proceedings under the Securities Exchange Act of 1934 
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(“Exchange Act”), ! Respondents Rovinsky & Co., Inc. 
(“Registrant”) and Elliot Ben Rovinsky (“Rovinsky”), 
Registrant’s president and controlling shareholder, 
without admitting or denying the substantive 
allegations of the Order for Proceedings, have 
submitted an offer of settlement which the Commission 
has determined to accept. 


On the basis of the Order for Proceedings and the offer 
of settlement, the Commission finds that Registrant 
and Rovinsky wilfully violated, and wilfully aided and 
abetted violations of, Sections 5(a), 5(c) and 17(a) of the 
Securities Act of 1933 and Section 10(b) of the Exchange 
Act and Rule 10b-5 thereunder, as alleged in the Order 
for Proceedings. 


It is, therefore, in the public interest to impose the 
sanctions specified in the offer of settlement. 


Accordingly, IT IS ORDERED that, effective at the 
opening of business on the second Monday after the 
date of this Order: 


(1) Rovinsky be, and hereby is, suspended for a period 
of twelve months from being associated with any 
broker, dealer, municipal securities dealer, investment 
company, or investment adviser; 


(2) For a period of three years after the suspension 
described in paragraph (1) hereof, the activities and 
functions of Rovinsky be, and they hereby are, limited in 
that Rovinsky is prohibited from being associated with 
any broker, dealer, municipal securities dealer, 
investment company, or investment adviser in any 
supervisory or proprietary capacity, and further, if 
Rovinsky thereafter becomes associated in any such 
capacity, he shall file with the Commission, prior to 
assuming any such position, an affidavit describing his 
experience and the affirmative steps he has taken to 
qualify himself for such a position; 


(3) For a period of three years after the suspension 
described in paragraph (1) hereof, the activities and 
functions of Rovinsky be, and they hereby are, also 
limited in that he is prohibited from being associated 
with any broker, dealer, municipal securities dealer, 
investment company, or investment adviser unless he 
has filed an affidavit with the Commission: (a) affirming 
that he has complied with the aforesaid suspension; (b) 
affirming that he is not assuming any supervisory or 
proprietary position with such firm; and (c) 





1 In the Matter of Rovinsky & Co., Inc., et al., instituted 
on December 12, 1978. See Securities Exchange Act of 


1934 Release No. 15451, 16 SEC Docket 589 (January 2, 
1979). 
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demonstrating that the broker, dealer, municipal 
securities dealer, or other firm or entity which employs 
him, or with which he becomes associated, has 
instituted adequate supervisory procedures, and shall 
adequately implement such procedures with respect to 
Rovinsky; and 


(4) The broker-dealer registration and municipal 
securities dealer registration of Registrant are hereby 
ordered withdrawn. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15757/April 23, 1979 


SUSPENSION OF DUTY TO FILE REPORTS UNDER 
SECTION 15(d) OF THE SECURITIES EXCHANGE ACT 
OF 1934 (THE “EXCHANGE ACT”) UPON TERMINA- 
TION OF REGISTRATION UNDER SECTION 12(g) OF 
THE EXCHANGE ACT 


AGENCY: Securities and Exchange Commission. 


ACTION: Proposed rule. 

SUMMARY: The Commission invites comment on a 
proposed rule suspending an issuer’s duty to file reports 
as to aclass of securities pursuant to section 15(d) of 
the Exchange Act for the balance of the issuer’s fiscal 
year if the registration of such class is terminated under 
Section 12(g)(4) of the Exchange Act. It is the 
Commission staff’s judgement that any benefit of 
requiring corporations to either file reports beyond the 
termination of their registration under section 12(g) or 
apply for exemption under section 12(h) is generally 
outweighed both by the burden of compliance imposed 
upon such corporations and by the burden placed upon 
the staff in processing routine section 12(h) 
applications. 


DATE: Comments must be received on or before May 
30, 1979. 


ADDRESS: Comments should refer to File No. S7-777 
and should be submitted in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. 





FOR FURTHER INFORMATION CONTACT: Ann M. 
Glickman, Division of Corporation Finance, Securities 
and Exchange Commission, Washington, D.C. 20549 
(202) 376-2939. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission is publishing for comment 
proposed Rule 12h-4 (17 CFR 240.12h-4) under the 
Securities Exchange Act of 1934 (the “Exchange Act”) 
[15U.S.C. 78a et seq., as amended by Pub. L. No. 94-29 
(June 4, 1975)]. Such rule will suspend an issuer’s duty 
to file reports as to a class of securities pursuant to 
section 15(d) of the Exchange Act for the balance of the 
issuer's fiscal year if the registration of such class is 
terminated under section 12(g)(4) of the Exchange Act. 
The duty to file under section 15(d) as to such class of 
securities shall remain automatically suspended as to 
each subsequent fiscal year if at the beginning of such 
fiscal year the securities of such class are held of record 
by less than 300 persons. 


In Securities Exchange Act Release No. 14417 (January 
26, 1978) [43 FR 4254], the Division of Corporation 
Finance was delegated the authority to grant routine 
applications under section 12(h), thus relieving the 
Commission of the need to consider such matters. In 
that Release, the Commission noted that inasmuch as 
many applications filed under section 12(h) are routine 
in nature, and do not involve policy considerations or 
novel questions, it is not necessary for the Commission 
to consider each application on an individual basis. The 
processing of such section 12(h) applications, however, 
still requires considerable staff time. Recent 
acquisition activity has given rise to many section 12(h) 
applications in situations where a corporation is the 
sole holder of a class of an acquired company’s 
securities subject to a section 15(d) duty to file reports. 
It is the staff’s judgment that any benefit of requiring 
corporations to either file reports beyond the 
termination of their registration under section 12(g) or 
apply for exemption under section 12(h) is generally 
outweighed both by the burden of compliance imposed 
upon such corporations and by the burden placed upon 
the staff in processing routine section 12(h) 
applications. 


The following examples illustrate the operation of the 
proposed rule. Issuers A and B each have one class of 
common stock which is registered under section 12(g) 
of the Act and which is their only class of securities 
subject to a reporting obligation under Section 15(d). 
Their fiscal years end on December 31. 


Example 1. Issuer A, with 750 shareholders, is 
acquired by X Corporation and becomes a wholly-owned 
subsidiary of X Corporation on November 1, 1979. Issuer 
A files a certification with the Commission on Form 
129-4, requesting that the termination of registration 
under section 12(g) be accelerated. The registration of 


the common stock of Issuer A under section 12(g) is 
terminated on December 1, 1979. Although Issuer A 
would have been required to file its Form 10-K annual 
report for the year ending December 31, 1979 under 
section 15(d), it is relieved of this obligation under the 
proposed rule. 


Example 2. Issuer A, with 750 shareholders, is 
acquired by X Corporation and becomes a wholly-owned 
subsidiary of X Corporation on February 1, 1980. Issuer 
A files a certification with the Commission on Form 
129-4, requesting that the termination of registration 
under section 12(g) be accelerated. The registration of 
the common stock of Issuer A under section 12(g) is 
terminated on March 1, 1980. Although Issuer A is 
required to file its Form 10-K annual report for the year 
ending December 31, 1979, it is relieved under the 
proposed rule of the obligation to file the reports on 
Form 10-Q forall 1980 quarters and the annual report on 
Form 10-K for the year ending December 31, 1980. 


Example3. Issuer B has 305 record shareholders as of 
January 1, 1980. However, by May 31, 1980, its number 
of record shareholders has fallen to 280. Issuer B files a 
certification with the Commission on Form 12g-4, 
requesting that the termination of registration under 
section 12(g) be accelerated. The registration of the 
common stock of Issuer B under section 12(g) is 
terminated on June 30, 1980. Under the proposed rule, 
Issuer B is not required to file its 1980 second quarter 
and third quarter reports on Form 10-Q or its annual 
report on Form 10-K for the year ending December 31, 
1980. However, as of January 1, 1981, the number of 
Issuer B’s record shareholders has risen to 325. Issuer B 
is once again subject to the reporting obligations of 
section 15(d) and must file all reports due for periods in 
1981 and for periods in all subsequent years in which at 
the beginning of each subsequent year the number of 
Issuer B’s record shareholders is 300 or more. 


PROPOSED AMENDMENTS 


it is proposed to amend 17 CFR Chapter II as follows: 


Part 240, Subpart A, is proposed to be amended by 
adding § 240.12h-4 as follows: 


§240.12h-4 Exemption from section 15(d) upon 
termination of registration under section 12(g). 


If the registration of a class of securities is terminated 
under section 12(g)(4) during a fiscal year, the duty to 
file reports as to such class of securities pursuant to 
section 15(d) shall be suspended for the balance of that 
fiscal year and for any subsequent fiscal year at the 
beginning of which securities of such class are held of 
record by less than 300 persons. 


*. * * 
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[Secs. 12(h), 13, 15(d), 23(a), 48 Stat. 892, 894, 895, 901; 
sec. 203(a), 49 Stat. 704; secs. 3, 8, 49 Stat. 1377, 1379; 
secs. 3, 4, 6, 78 Stat. 565-568, 569, 570-574; sec. 2, 82 
Stat. 454; secs. 1, 2, 84 Stat. 1497; sec. 105(b), 88 Stat. 
1503; secs. 8, 9, 10, 18, 89 Stat. 117, 118, 119, 155; sec. 
308(b), 90 Stat. 57; secs. 202, 203, 204, 91 Stat. 1494, 
1498, 1499, 1500; 15U.S.C. 781(h), 78m, 780(d), 78w(a)]} 


Statutory Authority 


Rule 12h-4 is proposed pursuant to Sections 12(h), 13, 
15(d) and 23(a) of the Securities Exchange Act of 1934. 


In light of section 23(a)(2) of the Exchange Act, the 
Commission specifically invites comments as to any 
competitive impact of any changes in the disclosure 
requirements. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15758/April 23, 1979 


Administration Proceeding File No. 3-5588 
In the Matter of 

BEVERLY R. WELLFORD 

d/b/a 

CAPITAL PLACEMENT SERVICE 


(8-18491) 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these administrative proceedings under the 
Securities Exchange Act of 1934 (“Exchange Act”),! 
Beverly R. Wellford d/b/a Capital Service (“Respon- 





1 In the Matter of Beverly R. Wellford d/b/a Capital 


Placement Service, instituted November 17, 
(Release No. 34-15346). 


1978. 
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dent’), aregistered broker-dealer, has submitted an offe 
of settlement which the Commission has determined to 
accept. Solely for the purpose of these proceedings and 
without admitting or denying the allegations contained 
in the Order for Proceedings, Respondent consents to 
the entry of the findings and sanctions contained in this 
Order. 


On the basis of the Order for Proceedings and 
Respondent’s Offer of Settlement, the Commission 
finds that Respondent willfully violated Section 17(a) of 
the Securities Act of 1933, Sections 10(b) and 15(c)(2) of 
the Exchange Act and Rules 10b-5, 10b-9 and 15c2-4 
thereunder, and that is in the public interest to impose 
the sanctions specified in the offer of settlement. 


Accordingly, IT |S ORDERED that: 


1. The broker-dealer registration of Respondent is 
suspended for a period of 90 calendar days effective at 
the opening of business on the second Monday after the 
date of this Order; 


2. Respondent is suspended from being associated 
with any broker or dealer for a period of 90 calendar days 
effective at the opening of business on the second 
Monday after the date of this Order; 


3. Respondent’s activities in connection with his 
association with any broker or dealer shall be limited, 
for a period of sixty (60) calendar days to commence on 
the next day following the termination of his suspension 
from association with any broker or dealer, to those of a 
nonsupervisory position; 


4. Respondent shall comply with his undertaking to 
review his compliance procedures and implement and 
maintain procedures designed to assure compliance by 
him with the federal securities laws and the rules and 
regulations promulgated thereunder; and 


5. Respondent shall comply with his undertaking to 
enroll in a course for broker-dealer principals which is 
acceptable to the staff of the Commission and which 
will be conducted by a recognized firm that administers 
such courses, and that he will complete such course 
before he becomes associated with any broker or dealer 
in an unsupervised position. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 15759/April 24, 1979 


SECURITIES INFORMATION PROCESSOR 


NOTICE OF APPLICATION FOR EXEMPTION FROM 
REGISTRATION 


Notice is hereby given that Control Data Corporation 
(“CDC”), by letter dated March 23, 1979, has applied to 
the Commission, pursuant to Section 11A(b)(1) of the 
Securities Exchange Act of 1934 (the ‘“Act”), 15 U.S.C. 
78k-1(b)(1) and Rule 11Ab2-1 [17 CFR 240.11Ab2-1] 
thereunder for a determination that it is not an exclusive 
processor as defined in Section 3(a)(22)(B) of the Act or, 
alternatively, for an exemption from registration as a 
securities information processor. Section 11A(b)(1) of 
the Act requires registration of (or the application and 
grant of an exemption from registration to) any 
securities information processor which is an exclusive 
processor within the definition of Section 3(a)(22)(B) of 
the Act. 


CDC’s application was prompted by its February 13, 
1979 purchase, through its Service Bureau Company 
(“SBC”) division, of the hardware and software owned 
by Weeden Holding Corporation and used to operate the 
Cincinnati Stock Exchange’s (the ‘“CSE’s”) Multiple 


Dealer Trading System. On the same date, the SBC 
division contracted with the CSE to provide various data 
processing and equipment maintenance services 
necessary to operate the Multiple Dealer Trading 
System. 


In its letter, CDC describes the equipment, personnel 
and facilities employed by it in furnishing data 
processing services to the CSE, the operation of the 
Multiple Dealer Trading System facilities by users, and 
the functions performed by CDC in the reporting of 
transactions and quotations. CDC first contends that, 
because it performs its described functions for only 40 
of the approximately 385 issues listed on the CSE and 
performs non of the functions set forth in Section 
3(a)(22) of the Act with regard to the other 345 issues, it 
is not an exclusive processor within the definition of 
Section 3(a)(22) of the Act. 


If the Commission decides that CDC is an exclusive 
processor, however, CDC requests an exemption from 
registration. CDC cites as reasons for requesting an 
exemption that: 1) its activities as a securities 
information processor are de minimis in relation to the 
overall volume of such activities occurring on a daily 
basis, 2) the revenues derived by CDC from such 
activities are de minimis in relation to CDC’s total 
revenues, 3) CDC employees are not directly involved in 


activities described within the definition of a securities 
information processor, 4) CDC cannot unilaterally make 
conceptual changes to the Multiple Dealer Trading 
System, 5) CDC does not furnish transaction data 
directly to the Consolidated Tape Association, but 
rather furnishes such data solely to the CSE, 6) reports 
which CDC files on Form 10K currently provide the 
Commission with information which it would receive on 
Form SIP if CDC were registered as a securities 
information processor, and 7) CDC has continued to 
store and provide to the Commission system 
information which the Weeden Holding Corporation had 
been storing and providing. 


CDC also undertakes, if the Commission grants an 
exemption, to comply with the notice requirements of 
Section 11A(b)(5) under the Act, to file such reports as 
may be required by the Commission of registered 
securities information processors under Section 17(a)(1 
of the Act, and to permit inspection of its records which 
relate to its operation of the Multiple Dealer Trading 
System. 


While Section 11A(b)(3) of the Act requires the 
Commission, only upon filing of an application for 
registration, to publish notice of the filing, the 
Commission believes it desirable to publish notice of 
any application for exemption from registration so that 
interested persons may have an opportunity to submit 
written data, views and arguments concerning such an 
application. Accordingly, copies of the CDC application 
for exemption from registration and all subsequent 
correspondence relating thereto, other than material 
which may be withheld from the public in accordance 
with the provisions of 5U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


Persons wishing to submit written data, views and 
arguments concerning the CDC application should 
submit them in triplicate to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549 not later 
than June 1, 1979. Comments should address whether 
the grant of an exemption from registration would be 
consistent with the public interest, the protection of 
investors, and the purposes of Section 11A of the Act, 
including the maintenance of fair and orderly markets in 
securities and the removal of impediments to and 
perfection of the mechanism of a national market 
system. Comments should also address whether the 
grant, or failure to grant, such an exemption would 
impose any burden on competition not necessary or 
appropriate in furtherance of the purposes of the Act. All 
communications should refer to File No. S7-775 and will 
be available for public inspection in the Commission’s 
Public Reference Room. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15760/April 24, 1979 


In a letter dated March 15, 1979, to National Securities 
Clearing Corporation (“NSCC”) (Securities Exchange 
Act Release No. 15640), the Commission requested that 
NSCC submit written statements on its views and 
arguments concerning the two issues remanded for 
further study and explication by the United States Court 
of Appeals for the District of Columbia Circuit in the 
Bradford case.! Those issues were NSCC’s use of the 
pricing policy known as geographic price mutualization 
and NSCC’s selection, without competitive bidding, of 
the Securities Industry Automation Corporation as 
facilities manager of its consolidated system. On April 
20, 1979, the Commission received a letter from NSCC 
containing a report on one of those issues, geographic 
price mutualization. As discussed in Securities 
Exchange Act Release No. 15640, the Commission 
urges interested persons to examine and comment upon 
NSCC’s statement. 


The text of that letter follows: 
April 18, 1979 


Mr. George A. Fitzsimmons 
Secretary 

Securities and Exchange Commission 
500 North Capitol Street, N.W. 
Washington, D.C. 20549 


Re: File No. 600-15 


Dear Sir: 


In its letter to National Securities Clearing Corporation 
(“NSCC”) dated March 15, 1979 (Securities Exchange 
Act Release No. 15640), the Commission asked NSCC 
to submit a written statement on the two issues 
remanded by the United States Court of Appeals for the 





1 Bradford National Clearing Corporation et al. v. 
Securities and Exchange Commission et al., 590 F. 2d 
1085 (D.C. Cir. 1978). 
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District of Columbia Circuit in Bradford National 
Clearing Corp. et al. v. Securities and Exchange 
Commission et al., Nos. 77-1199 adn 77-1547 (D.C. Cir. 
Sept. 19, 1978), as part of the Commission’s solicitation 
of public comment on these issues announced in 
Exchange Act Release No. 15640. One of these issues 
was the continuation by NSCC of its pricing policy of 
charging all members the same fees per service without 
regard to an individual member's location, /.e., 
geographic price mutualization or “GPM”. While lifting 
its earlier restriction on NSCC’s offering comparison, 
clearance and settlement services in its branch offices 
for transactions in listed securities, the Commission 
determined, pending final resolution of the GPM issue, 
not to permit NSCC to ‘“mutualize prices for services 
relating to listed securities which are offered through 
branch offices, via remote terminals, or via direct mail 
clearing other than to the extent permitted in the order 
approving [NSCC’s] fee schedule.” 


NSCC believes that its policy of charging the same fee 
for given service regardless of a member’s location is a 
proper pricing concept for allocating the costs of 
clearing agency services and is consistent with the 
statutory criteria within which NSCC operates. This 
conviction that GPM is appropriate reflects to a large 
extent the Commission’s own factual findings and 
statutory analysis in its order dated January 13, 1977 
granting NSCC registration as a clearing agency 
(Securities Exchange Act Release No. 13163), and 
NSCC believes that most of the important issues 
concerning GPM, most notably its relationship with 
competition among registered clearing agencies, were 
already resolved in that order. Recognizing, however, 
that the Commission wishes to insure that the GPM 
question has been thoroughly considered in all its 
aspects, NSCC, as requested by the Commission, will 
in this paper supplement the earlier record developed by 
the Commission in it June 1976 and March-April 1978 
hearings with additional information regarding its use 
of GPM. 


This paper therefore first reviews the Commission’s 
findings and analysis in the order granting NSCC’s 
registration, which contains the analysis of GPM 
sought by the Court of Appeals on its remand. It then 
responds to such of those additional inquiries raised by 
the Commission in Exchange Act Release No. 15640 as 
fall within the NSCC’s own sphere of information, 
anticipating that others of the Commission’s inquiries 
will be more fully responded to by members of the 
broker-dealer community who have the ability to 
generate more precisely the data requested. Convinced 
that GPM comports fully with the statutory mandate 
applied by the Court of Appeals, NSCC asks that the 
Commission promptly complete this latest inquiry into 
GPM and, based upon the existing record and the 
results of inquiry, remove the remaining restrictions 
contained in the Commission’s March 15, 1979 letter, 





thus permitting NSCC to move forward with clearance 
and settlement of listed securities in its branch offices 
under its current pricing policy incorporating GPM, in 
accordance with the 1975 Amendments’ mandate for a 
national clearance and settlement system. 


Introduction 


GPM is designed to charge participants, located outside 
New York City, the same prices for each given service as 
those paid by participants who have direct access to 
NSCC at its headquarters in New York. This policy is 
intended to allocate fairly and equitably the cost of 
clearing between brokers in different locations by 
eliminating from the determination of the pricing of 
NSCC’s services the happenstance of a given member’s 
location, thus fostering the national concept that lies at 
the heart of the 1975 Amendments. Its utilization is not 
intended to, and does not, affect NSCC’s overall pricing 
philosophy of requiring that the revenues derived from 
the operation of a branch office exceed the costs of 
operating that branch. A pricing policy that incorporates 
GPM is therefore neither “predatory” in any accepted 
sense of the word (p. 7, infra), nor an artificial “subsidy” 
of one group of members by another group of members 
(p. 9, infra). It is, instead, an economically sound and 
equitable method of pricing services, utilized 
throughout the securities industry generally, which the 
Commission found after its initial investigation in its 
order granting NSCC’s registration to be an appropriate 
means of furthering the fundamental purposes of the 
1975 Amendments. Indeed, it is the discussion and 
findings of that order and the 1975 Amendments 
themselves that furnish the point of departure for any 
consideration of GPM and that go far in putting to rest in 
the first instance the competitive concerns raised by the 
Court of Appeals on its limited remand. 


The effect of GPM on competition as analyzed in the 
order granting NSCC’s registration 


The first step in implementing the national clearing and 
settlement system involves the ranking of the various 
factors that the 1975 Amendments oblige the 
Commission to evaluate. The 1975 Amendments set 
forth a distinct hierarchy of goals and objectives to be 
satisfied by the national system of clearing and 
settlement. In this hierarchy, the establishment of a 
safer, more efficient, lower cost and more freely 
accessible national clearing system takes precedence 
over all competitive considerations. Both the 
Commission (Securities Exchange Act Release No. 
13163, pp. 53-54) and the Court of Appeals (Op. p. 16, n. 


11, pp. 36-39) held that the establishment of such safe, 
low-cost national clearance and settlement system was 
a prime objective of the 1975 Amendments, 
§§17A(a)(1)(B), 17A(a)(1)(D), 17A(a)(2), and found that 
NSCC’s registration would further this objective. 
Competition, by contrast, was recognized as being only 
one factor to be considered when achieving this 
objective. §17A(a)(2) Moreover, both the Commission 
and the Court recognized that competition may be 
burdened if such burden is necessary or appropriate in 
furtherance of the objectives of the statute. 
§17A(b)(3)(1) 


After making these findings, with which the Court of 
Appeals fully concurred, the Commission determined 
that competition among brokers, and particularly 
competition between regional brokers and New York 
brokers, made a greater contribution toward achieving 
the objectives of the 1975 Amendments, including the 
lowering of costs to investors and the expanding of 
access to the national clearing system, than did 
competition among clearing agencies. After an 
exhaustive review of the competitive ramifications of 
NSCC’s registration, the Commission concluded that: 


. ..when balanced against the facilitation of 
competition among brokers and dealers, 
clearing agency competition must give way 
to the public interest in maintaining the form 
of competition which most directly 
influences the levels of services received and 
commissions paid by individuals and 
institutional customers. (Securities Ex- 
change Act Release No. 13163, p. 78) 


Having thus assessed the relative importance of broker 
competition and clearing agency competition, the 
Commission further found that NSCC’s registration, 
including utilization and expansion of the NCC branch 
network and continuation of NCC’s pricing policy based 
on GPM, would further the more significant objective of 
competition among brokers: 


.the Commission believes that by 
narrowing the differences between the 
clearing and settlement costs of brokers and 
dealers located outside of New York City and 
the costs of brokers and dealers located in 
New York City, Phase Il operations will 
significantly facilitate competition among 
brokers and dealers. /d. 


In making this finding the Commission explicitly 
referred to the use of GPM in reducing the geographic 
differential in clearing costs as between regional 
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brokers and New York brokers.” (Securities Exchange 
Act Release No. 13163, pp. 76-77.) 


Finally, the Commission balanced the beneficial effects 
of GPM on broker competition against any adverse 
effects that GPM might have on the less significant 
factor of competition among clearing agencies. After 
reviewing the competitive ramifications and concluding 
in favor of the enhanced branch network with GPM 
because of its significant enhancement of broker-dealer 
competition, the Order granting NSCC’s registration 
clearly states: 


Even if the Commission had not reached that 
conclusion. . .[i.e., that competition among 
clearing agencies would not be adversely 
affected]. . .the Commission believes that 
the encouragement of competition among 
brokers and dealers is a paramount concern 
of the Act and represents a direct benefit for 
the investing public. (Securities Exchange 
Act Release No. 13163, p. 77) 


The Commission thus explicitly weighed the enhanced 
broker competition that it felt GPM would promote 
against possible negative effects on clearing agency 
competition, and on the basis of the record then before 
it struck a balance in favor of the former. 


NSCC submits that the foregoing findings and analysis 
of the Commission effectively constitute the balancing 
that the Court of Appeals asked the Commission to 
perform on its remand. The Court determined: 


.to remand the GPM issue to the 
Commission for a better explanation, if one 
exists, of how GPM may be utilized without 
thwarting regional competition. Failing that, 
the Commission must either condition 
registration on NSCC’s abandonment of 
GPM, or at least convincingly conclude that 





Although the Court expressed skepticism concerning 
whether this improvement enhances competition 
among brokers in the “stricter economic sense” (Op. p. 
24, n. 22), this skepticism was apparently based on the 
Court’s failure to consider the competitive disadvantage 
resulting from higher clearing cost suffered by regional 
brokers who must compete with regional offices of large 
New York brokers who benefit from lower clearing costs 
and apply their own version of GPM by charging the 
same brokerage fees nationwide. Notwithstanding the 
above, however, the Court of Appeals specifically 
agreed with the Commission when it found that GPM 
would accomplish “the congressional goal of improving 
the status of the [regional] brokers vis-a-vis the [New 
York brokers].” (Op. p. 51) 
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the loss of regional competition engendered 
by GPM will not upset the favorable balance 
of benefits and anticompetitive effects that it 
originally calculated on the assumption that 
such competition would exist. (Op. at p. 54) 


The Court thus asked the Commission either (i) to 
explain the competitive ramifications of GPM more fully 
in order to demonstrate that its use is not 
anticompetitive, or (ii) if the Commission could not do 
so, to balance whatever anticompetitive effect GPM did 
have against the benefits flowing from its use. 


The balancing and ranking or priorities already formed 
by the Commission, as summarized above, satisfies the 
second of the two alternatives of the Court’s remand. In 
particular, the Commission’s finding, quoted above, that 
“fe]ven if the Commission had not reached that 
conclusion. .[that competition among clearing 
agencies would not be adversely affected]. .the 
encouragement of competition among brokers and 
dealers is a paramount concern of the Act and 
represents a direct benefit for the investing public” 
represents, it is submitted, precisely the balancing 
sought by the Court of Appeals. Therefore, while 
appreciating the need to gather further information 
about GPM (in substance, the first alternative of the 
Court’s remand), NSCC believes that the essential 
findings on the subject and the essential theoretical 
framework for furtherdiscussion arealready embodied in 
the determinations made in the registration order. 


Responses to the inquiries contained in Exchange Act 
Release No. 15640 


Notwithstanding the foregoing, NSCC recognizes that 
the Commission wishes to explore the competitive 
implications of GPM more fully. To assist the 
Commission in this inquiry, NSCC has _ prepared 





The Court may well have been misled with respect to 
the extent to which the Commission had already 
performed the balancing analysis called for by the 
remand because of its apparent assumption that the 
Commission had also decided that clearing agency 
competition could and would continue permanently, 
which then would require the Commission to harmonize 
its approval of GPM with such continued competition. 
As NSCC understands the order granting registration, 
the Commission in fact made no finding concerning the 
long-run viability of clearing agency competition, but 
only decided that it did not have sufficient evidence 
presented to it which would require it to conclude that 
clearing was or was not a natural monopoly. The 
inconsistency which troubled the Court of Appeals did 
not therefore exist. 





responses to certain of the questions contained in 
Exchange Act Release No. 15640. NSCC is not 
realistically in a position to respond to Questions 1 and 
3 contained in Release No. 15640 (pp. 3-4). Its response 
to Question 2 is implicit in what has been already said in 
the earlier portion of this paper. 


What follows is a general summary of NSCC’s reasons 
for supporting GPM and NSCC’s specific responses to 
the remaining Questions 4-6. 


NSCC supports the use of a pricing policy for clearing 
services incorporating GPM because it believes that the 
most important goal of the clearing provisions of the 
1975 Amendments, and NSCC’s own raison d'etre, is the 
provision of safe, low-cost clearing services to all 
members of the brokerage community, regardless of 
geographic locations. A pricing structure that was not 
geographically mutualized would work against this 
goal, by arbitrarily loading all the clearing costs, 
associated with inter-city aspect of securities 
transactions among widely dispersed brokers, upon 
those brokers which happen to have their back offices 
outside New York City and for whom it would be a 
financial burden to maintain a New York presence for 
clearing purposes. The ‘“‘national” dimension of 
Congress’ goal of a national clearance and settlement 
system, mandated by Section 17A of the Securities 
Exchange Act, would then be seriously compromised. 
The adverse impact on non-New York brokers would in 
turn tend to limit investor's access to the securities 
markets, frustrating Congress’ intent to promote a 
national market system that will “allow an investor 
anywhere in the United States to initiate and then 
complete a securities transaction with the aid solely of a 
local broker of his choice.” (Op. p. 15.) 


The benefits of GPM in promoting the statutory 
objective of a national clearing system, and the negative 
results that would follow from a failure to utilize a 
geographically indifferent method of allocating clearing 
cost, are reinforced by the absence of any serious 
anti-competitive effects that can fairly be attributed to 
NSCC’s use of GPM. As discussed at greater length 
below, GPM neither operates “predatorily” in unfairly 
under-pricing services offered by other clearing 
agencies, nor is in any sense an unjustified “subsidy” to 
non-New York brokers. Thus, weighing the importance 
to be attached to broker competition in the development 
of the national clearing system, and the positive role 
that GPM plays in enhancing such competition, there 
exist no countervailing considerations to tip the balance 
against the use of GPM. 


GPM is not in any sense “predatory” pricing 


The concern voiced by the Court of Appeals that NSCC 
might use GPM “to set regional prices below cost, and 
presumably to price its competitors out of the market” 


(Op. p. 53), in short, is based on an erroneous factual 
premise. 


GPM _ is not used by NSCC to price its services to 
regional brokers below the costs of providing those 
services. NSCC, as a matter of policy, will not open a 
branch office unless the anticipated revenues from the 
branch’s operations are expected to exceed the cost of 
operating the branch. Where a branch is already in 
existence, NSCC, again as a matter of basic policy, will 
either close that branch if its cost of operation 
consistently exceeds the revenues derived from those 
operations, or increase its charges for services from that 
branch until they reach the point at which its revenues 
will again exceed its costs. 


Because GPM does not constitute below-cost pricing, a 
pricing policy that utilizes GPM cannot as a matter of 
law be deemed “predatory pricing”. Numerous recent 
decisions of the various Courts of Appeals and District 
Courts make it clear that predatory pricing does not 
exist when a firm prices above its short-run marginal 
costs or average variable costs. See, e.g., Janich Bros., 
Inc. v. American Distilling Co., 570 F. 2d 848, 855-59 
(9th Cir. 1977), cert. denied, 99 Sup. Ct. 103; Pacific 
Eng. & Prod. Co. v. Kerr-McGee Corp., 551 F. 2d 790, 
795-97 (10th Cir.), cert. denied, 434 U.S. 879 (1977); 
National Ass’n of Regulatory Utility Commissioners v. 
FCC, 525 F. 2d 630, 638 n. 34 (D.C. Cir.); cert. denied, 
425 U.S. 992 (1976); Hanson v. Shell Oil Co., 541 F. 2d 
1352, 1358 (9th Cir. 1976), cert. denied, 429 U.S. 1074 
(1977); International Air Industries, Inc. v. American 
Excelsior Co., 517 F. 2d 714, 723-25 (5th Cir. 1975), cert. 
denied, 424 U.S. 943 (1976); Outboard Marine Corp. v. 
Pezetel, 461 F. Supp. 384, 400 (D. Del. 1978); 
Transamerica Computer Co. v. IBM, 459 F. Supp. 626 
(N.D. Cal. 1978); William Inglis & Sons Baking Co. v. ITT 
Continental Baking Co., 461 F. Supp. 410, 416-19 (N.D. 
Cal. 1978); /LC Peripherals Leasing Corp. v. |BM, 458 F. 
Supp. 423 (N.D. Cal. 1978); Murphy Tugboat Co. v. 
Crowley, 454 F. Supp. 847, 853-56 (N.D. Cal. 1978); 
Weber v. Wynne, 431 F. Supp. 1048, 1058-61 (D.N.J. 
1977). See also, P. Areeda & D. Turner, Predatory 
Pricing and Related Practices Under Section 2 of the 
Sherman Act, 88 Harv. L. Rev. 697 (1975). While these 
decisions all involved the antitrust laws, which are not 
directly applicable to NSCC’s situation as a registered 
clearing agency under the supervision and jurisdiction 
of the Commission, their determinations upholding the 
lawfulness of pricing above cost, however, are equally 
relevant here. Under Section 17A of the Securities 
Exchange Act, the Commission must exercise its 
discretion in implementing the national clearance and 
settlement system within the context of a broad array of 
statutory goals and factors, of which competition is 
only one, and far from the most important. If NSCC’s 
above-cost pricing policy incorporating GPM is 
acceptable under the more stringent antitrust laws, 
where competition is the sole objective, it clearly is 
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acceptable when evaluated under these broader criteria 
of Section 17A. 


NSCC’s planned operation of its branches with GPM is 
not below cost pricing and is therefore not “predatory”. 
NSCC’s intention in utilizing GPM is to comply with the 
1975 Amendments as it interprets them (p. 11 infra) and 
to serve the needs and demands of its participants. Any 
fears that GPM will be used to give NSCC an unfair 
advantage over other clearing agencies is thus 
unwarranted. 


GPM is notan artificial “subsidy” of regional brokers by 
New York brokers 


Question 4 raised by Exchange Act Release No. 15640 
involves the issue of whether GPM has the effect of 
providing a “subsidy” to non-New York broker-dealers. 
As expressed by the Court of Appeals in Bradford, the 
concern here is that GPM might amount to an 
unjustified “subsidy” of regional brokers’ higher costs 
of clearing by New York brokers, who enjoy lower 
clearing costs because of their location at the site of 
NSCC’s computer operations (Op. p. 24, n.22). Analysis 
of the factors bearing on cost allocation as between 
New York and regional brokers demonstrates that the 
“subsidy” effect that the Court feared does not in fact 
operate. 


Without GPM, the greater cost of clearing which a 
regional broker faces in relating to NSCC as compared 
with a New York broker is basically the incremental cost 
of transmitting data concerning the transaction in which 
the regional broker is involved to New York from the 
regional broker’s location. To the extent that the contra 
side of the transaction is a New York broker, GPM 
represents an economically rational allocation of the 
clearing costs associated with the transaction between 
the two parties to the transaction. Both the New York 
broker and the regional broker are equal beneficiaries of 
the clearance and settlement services by which 
securities transactions between two parties are 
completed. It is therefore appropriate that both bear the 
same clearing cost. Otherwise a New York broker could 
avoid paying a clearing charge that accurately reflects 
the New York broker’s fulfillment of its obligation to 
obtain the best execution regardless of the location of 
the contra side (which may be a broker not located in 
New York), while throwing all of the cost associated 
with clearance of such exemption on a regional broker 
because of the happenstance of the latter’s location. 


The principle of equal allocation of cost between both 
sides of an inter-city transaction reflects the fact that 
the location of NSCC’s central facility from an analytical 
point of view is irrelevant. It would therefore be 
arbitrary, in intercity transactions, to make clearing 
costs dependent on the two sides’ respective 
proximities to the central facility. Such a pricing policy 
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would require NSCC to set different rates for its services 
for each different city-pair in which the two sides to a 
transaction might be located. Since transactions are 
netted prior to settlement under NSCC’s CNS system, it 
is unrealistic to attempt to allocate costs based upon 
the original identity of the parties. Moreover, the 
administrative costs of such a system with the resulting 
complexities would increase NSCC’s overhead and 
participants costs, only to achieve the speculative gains 
in abstract economic efficiency that might be 
postulated to result from a location-oriented pricing 
policy. GPM obviates these complexities and eliminates 
the anomaly of forcing one side of an_inter-city 
transaction to bear all of the additional clearing costs 
associated with the inter-city dimension of the 
transaction. 


The basic character of pricing clearing services in a 
clearing system that involves netting of participants’ 
transactions militates in favor of GPM 


Question 5 raised in Exchange Act Release No. 15640 
involves the issue of whether there are, apart from 
competitive considerations, structural factors inherent 
in the pricing of clearing services that argue in favor of a 
pricing policy incorporating GPM. As the preceding 
discussion of the “subsidy” issue makes clear, NSCC 
believes that such factors do exist and that they call for 
the use of GPM in any rational pricing structure that 
fairly allocates clearing costs among the various 
participants inasystem that nets all participants’ trans- 
actions. 


Because NSCC uses a CNS system that continuously 
nets each participant’s transactions and substitutes 
NSCC itself for the contra side of each transaction as 
the party to which a given participant’s settlement 
obligations run, it would be inappropriate to attempt to 
measure the marginal difference in clearing costs 
associated with each transaction between participants 
in different city-pairs as the location of the contra side 
changes from trade to trade. Under CNS, the identity of 
the contra side becomes irrelevant once both sides have 
submitted their trade data for comparison, a compared 
trade has been established and the compared trade 
enters the netting cycle—NSCC itself then becomes the 
contra side for the remainder of the clearance and 
settlement process. It thus makes little economic sense 
to allocate clearing costs differentially based on the 
original identities and geographic locations of the 
parties to agiven transaction, when those identities and 
locations lose their independent existence through 
being merged into the CNS system. 


Itis for this reason, and those set forth in the preceding 
section, that NSCC believes that any pricing policy that 
did utilize geographic locations as a rate-setting 





criterion would raise serious questions of compatibility 
with the requirements of Section 17A of the Exchange 
Act. Section 17A(b)(3)(D) requires, as a condition for 
registration, that the “rules of [a] clearing agency 
provide for the equitable allocation of reasonable dues, 
fees, and other charges among its participants.” The 
lack of economic justification for an allocation of the 
clearing costs of inter-city transactions that places such 
costs exclusively upon the more remote party from the 
clearing agency’s main facility suggests strongly that 
such an allocation would not be “equitable” within the 
meaning of the statute. Utilization of GPM, on the other 
hand, in light of the foregoing discussion, would fulfill 
the statutory mandate for an equitable allocation of 
fees. 


All clearing agencies should use GPM, which is an 
accepted concept throughout the securities industry 


Question 6 contained in Exchange Act Release No. 
15640 raises the issue of whether there is any reason for 
GPM to be used by other clearing agencies, but not only 
NSCC. NSCC believes that no such reason exists and 
that, on the contrary, GPM is a pricing concept that 
should be used by all clearing agencies because of its 
positive role in furthering the goals of the 1975 
Amendments through the enhancement of broker 
competition. Moreover, the existence of the “Shared 
Branch Condition” (Condition 3) in the order granting 
NSCC’s registration insures that such generalized use 
of GPM will also promote clearing agency competition. 


The effect of NSCC’s total Phase II plan, including GPM, 
will be to make it possible to maintain and expand the 
branch network. When this pricing philosophy is 
meshed with the Commission’s requirement that NSCC 
share its branches on a pro-rata cost basis with other 
willing registered clearing agencies, each clearing 
agency benefits by realizing lower branch costs. Such 
lower branch costs make more viable competition 
among clearing agencies for broker-dealer participants 
and the establishment and operation by clearing 
agencies of branches in otherwise marginal locations. 
As aresult of lower costs in all shared branches the net 
return from total branch revenues to all sharing clearing 
agencies should increase. Under a GPM environment, 
which does not levy surcharges solely for access 
through a branch facility, participation in the national 
system is encouraged with all broker-dealer participants 
sharing in the resulting increased revenues. Since 
improved access to the national system is a 
fundamental objective of the 1975 Act Amendments, all 
clearing corporations should use GPM for this reason. 


This aspect of GPM was misinterpreted by the Court of 
Appeals in Bradford because of its incorrect 


assumption that GPM represented below cost pricing. " 
In fact, it is only when clearing agencies do not employ 
GPM that the “shared branch” condition does not 
necessarily function in a pro-competition manner. The 
addition of arbitrary surcharges to already properly 
allocated costs may then prevent clearing agencies from 
successfully offering services in such locations. Had 
the Court of Appeals not misperceived GPM as below 
cost pricing, the pro-competitive aspects resulting from 
“Condition 3”, together with GPM, would have been 
obvious. 


In considering whether use of GPM by NSCC stands on 
adifferent footing from use of GPM by others, it should 
also be noted that GPM has been applied, historically 
and currently, throughout the securities industry. 
Broker-dealers consistently charge the same fees 
regardiess of location (see note p. 4 supra). Extra 
charges based upon distance from New York are not 
imposed by any of the Composite Tape Association for 
consolidated tape services, Bunker Ramo, General 
Telephone and Electronics Information Systems, or 
Quotron for securities quotation services or NASD for 
NASDAQ System services. These pricing practices are 
clearly desirable and are not subject to charges of 
predatory pricing or subsidization. 


Other pricing policies, such as the removal of interface 
fees, which have been imposed on an interim basis by 
the Commission in order to facilitate the development of 
a national system, do involve subsidies that result from 
below cost (zero) prices. These policies go much further 
than GPM, which by way of contrast, while facilitating 
the development of a national system, does so without 
subsidy, since branch revenues will cover branch office 
costs. 


Conclusion 


NSCC believes that the Commission’s original 
conclusion that GPM is a desirable pricing policy 
because of its beneficial effect on broker competition, 
thereby furthering the overall purposes of the 1975 
Amendments in terms of asafer, cheaper, more efficient 
and more widely accessible national clearing and 
settlement system, and that those benefits outweigh 
any impact of GPM on clearing agency competition, are 
correct. GPM is neither predatory pricing nor an 
unjustified subsidy—it is, rather, a rational means of 
allocating costs of clearing trades from different locales 
in a system involving netting in the light of the 





* See Op. at p. 53 (“Nor does Condition 3 appear to 
ameliorate the tension between the Commission’s 
expressed belief in regional competition, on the one 
hand, and its willingness, on the other, to allow NSCC 
to thwart that competition through below cost pricing”). 
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overriding objectives of the 1975 Amendments. Its use 
by NSCC should be reaffirmed by the Commission. 


It is respectfully submitted that, for the foregoing 
reasons, the remaining restrictions contained in the 
Commission’s letter of March 15, 1975 should be 
removed and NSCC’s use of pricing policy 
incorporating GPM should be reaffirmed. 


Very truly yours, 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15761/April 24, 1979 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY NEW YORK STOCK 
EXCHANGE, INC. 


File No. SR-NYSE-79-13 


The New York Stock Exchange, Inc. (‘‘NYSE”’) 
submitted, on March 29, 1979, a proposed rule change 
under Rule 19b-4 which would (1) provide that Dues 
(Article X) payable by members are to be paid monthly in 
advance rather than quarterly in advance, (ii) provide 
that Gratuity Fund (Article XVI) charges are to billed 
monthly rather than quarterly, (iii) add to the Gratuity 
Fund Provisions such gender references as are appro- 
priate to recognize the preexisting fact that a member 
may be either a male or female person, and (iv) clarify 
that female members of the Exchange are eligible for all 
benefits conferred by the Gratuity Fund. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 (the “Act’”’). At any time within 
sixty days of the filing of such proposed rule change, 
the Commission may summarily abrogate such rule 
change if it appears to the Commission that such action 
is necessary or appropriate in the public interest, for the 
protection of investors, or otherwise in furtherance of 
the purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made in 
the Federal Register during the week of April 23, 1979. 
Interested persons are invited to submit written data, 
views and arguments concerning the submission within 
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30 days from the date of publication in the Federal 
Register. Persons desiring to make written comments 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-NYSE-19-13. 


Copies of the submission, all subsequent amendments, 
all written statements with respect to the proposed rule 
change which are filed with the Commission, and of all 
written communications relating to the proposed rule 
change between the Commission and any person, other 
than those which may be withheld from the public in 
accordance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15762/April 24, 1979 


In the Matter of 

CHICAGO BOARD OPTIONS EXCHANGE, INCORPOR- 
ATED 

LaSalle at Jackson 

Chicago, Illinois 60604 

(SR-CBOE-78-34) 

MIDWEST STOCK EXCHANGE, INCORPORATED 

120 South LaSalle Street 

Chicago, Illinois 60303 

(SR-MSE-78-30) 

ORDER APPROVING PROPOSED RULE CHANGES 

AND RELOCATION OF MIDWEST STOCK EXCHANGE 

OPTIONS TRADING FLOOR 


|. Introduction 


On December 20, 1978, and December 21, 1978, 
respectively, the Chicago Board Options Exchange, Inc. 
(the “CBOE”) and the Midwest Stock Exchange, Inc. 
(the “MSE”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 1934 





(the “Act”), 15 U.S.C. 78(s)(b)(1), and Rule 19b-4 there- 
under, copies of proposed rule changes (i) to effect the 
combination of the options markets of the CBOE and 
the MSE (the “Combination”), (ii) to relocate the MSE 
options market, pending consummation of the 
Combination, so that it will be physically adjacent to the 
CBOE trading floor (the “Relocation”), and (iii) to 
amend the governing documents of both exchanges to 
reflect the Combination. 


Notice of the CBOE filing (SR-CBOE-78-34), together 
with its terms of substance, was given by publication of 
a Commission release (Securities Exchange Act 
Release No. 15495, January 12, 1979), and publication 
in the Federal Register (44 FR 4073, January 19, 1979); 
notice of the MSE filing (SR-MSE-78-30), together with 
its terms of substance, was given by publication of a 
Commission release (Securities Exchange Act Release 
No. 15494, January 12, 1979) and by publication in the 
Federal Register (44 FR 4080, January 19, 1979). All 
written statements with respect to the proposed rule 
changes which were filed with the Commission and all 
written communications relating to the proposed rule 
changes between the Commission and any person were 
considered and were made available to the public at the 
Commission’s Public Reference Room. 


ll. Terms of the Proposed Combination 


The purpose of the proposed rule changes, as stated in 
the agreement entered into by the two exchanges, | is 


to effect a combination of all of the activities 
in the MSE Options Market with those of the 
CBOE Options Market such that upon the 
effectiveness of the combination MSE would 
no longer provide a market for trading in 
standardized options and CBOE would 
provide a market for trading in the classes of 
standardized options then traded in the MSE 
Options Market.2 


The rule change filings contemplate the possibility that 
the Combination may occur in two stages, in part due to 
the continuing moratorium on expansion of existing 





1The CBOE and the MSE entered into an agreement 
relating to the Combination on August 15, 1978 (the 
“Combination agreement”), which was subsequently 
approved by the Board of Directors, and ratified by the 
membership, of each exchange. See SR-CBOE-78-34, 
Exhibit 2. 


2Combination agreement, at 1. 


options programs.? The first stage, the Relocation, 
would involve the physical movement of the MSE 
options market so as to be adjacent to the CBOE trading 
floor; the second stage, the Combination, which would 
take place when the Options Moratorium is lifted, would 
involve the actual combination of the MSE options 
market with the CBOE options market. 


A. Relocation Stage 


During the Relocation stage, trading in MSE options 
would be conducted solely by MSE members, under 
MSE supervision, and in accordance with MSE rules. 
The CBOE’s computerized surveillance system would 
generate reports for the use of MSE in its surveillance of 
MSE options trading, and the CBOE would provide daily 
transaction files enabling the MSE to bill transaction 
fees and book executions. The CBOE also will collect 
and transmit last sale reports and quotations for MSE 
options to SIAC, the exclusive information processor 
for the Options Price Reporting Authority, and provide 
certain trade match services to the MSE. Finally, CBOE 
will provide trading post and book processing facilities, 





3since July 1977, the options exchanges have 
voluntarily refrained from filing expansionary proposals 
and from filling authorized but unfilled options classes 
(the “Options Moratorium”). See Securities Exchange 
Act Release No. 13760 (July 18, 1977), 42 FR 38035 (July 
26, 1977); Securities Exchange Act Release No. 14878 
(June 22, 1978), 15 SEC Docket 98 (July 5, 1978); 
Securities Exchange Act Release No. 15026 (August 3, 
1978), 15 SEC Docket 494 (August 15, 1978); and 
Release No. 15485 (January 10, 1979), 16 SEC Docket 
698 (January 23, 1979). In February 1979, the 
Commission announced its program for implementing 
certain recommendations made by the Special Study of 
the Options Markets (the “Options Study”), published 
on February 15, 1979, and for terminating the Options 
Moratorium. See Securities Exchange Act Release No. 
15575 (February 22, 1979), 16 SEC Docket 1163 (March 
6, 1979). While the Combination agreement 
contemplates the eventual listing of additional options 
classes by the CBOE, thereby expanding options 
trading on the CBOE at such time as the Combination is 
consummated, the Commission has determined to 
consider the proposed rule changes at this time, as 
more fully discussed infra, to eliminate the existing 
uncertainty as to future trading in options classes now 
traded on the MSE, due in part to the publicity attendant 
to the execution of the Combination agreement, and to 
facilitate the lifting of the Options Moratorium for all of 
the remaining options exchanges. 
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systems, and services, as well as booth space for MSE 
broker-dealers.4 


MSE members will remain MSE members, with no 
change in rights or obligations, and MSE order book 
officials (“OBOs”) will remain MSE employees and 
operate the MSE trading stations on the MSE floor.° 
During this period CBOE and MSE members may trade 
only on their respective exchange floors and trade only 
the options classes of their respective exchanges, 
unless they are dual members. The CBOE will make 
reasonable efforts to employ current MSE options 
personnel other than OBOs during the Relocation stage. 


B. Consummation of the Combination 


Upon consummation of the Combination, the MSE will 
cease to operate a market for trading standardized 
options, at which time MSE’s regulatory cyoemente | 
for that options market under the Act will terminate. 

The CBOE will seek to list those option classes formerly 
listed on the MSE, and upon listing, the CBOE will 
assume full responsibility for floor operations, 
surveillance, and enforcement regarding trading in 
those options classes pursuant to CBOE rules.’ The 
MSE’s OBOs will be offered employment by the CBOE. 





4During the Relocation stage, the MSE will pay over to 
the CBOE all MSE option fees and OPRA revenues less 
certain expenses. Seen. infra. The MSE will assign 
to CBOE its rights in designated leases and 
agreements, and the CBOE will assume the MSE’s 
obligations thereunder. 


SAn OBO is asalaried employee of the exchange, who is 
given exclusive agency authority to maintain the limit 
order book in specified option classes and who is 
assigned to the particular trading station where his 
options are traded. The OBO stands at the focal point of 
each trading crowd and is responsible for controlling 
the trading crowd at his station. 


6The shifting of financial responsibility for that market 
would begin during the Relocation under the 
Combination agreement, when all of MSE’s options 
revenues, less specified amounts to be retained by MSE 
for the operation and regulation of its market, will be 
paid to CBOE. Upon the effective date of the 
Combination, CBOE will assume MSE’s remaining 
obligations with respect to its options program, subject 
to certain indemnification provisions in the 
Combination agreement, relating to past operations, 
and MSE will cease to have any responsibility for that 
program. 


7Commission approval of the proposed rule changes is 
based upon a determination by the Commission that, 
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All MSE options members will become “special 
members” of the CBOE and have the right to trade in 
those former MSE options that become listed on the 
CBOE, but only in those options. The “special” CBOE 
memberships, with attendant trading and other rights, 
will last for ten years commencing from the effective 
date of the Combination and will be transferable during 
that period, after which they will expire. During that 
ten-year period, special members in addition to trading 
privileges will have certain other rights, privileges, and 
restrictions relating to election to the CBOE’s board of 
directors, service on CBOE committees, voting, and 
participation in distribution of CBOE’s assets. 


The CBOE has agreed to pay the MSE $310,800 in three 
annual installments, reduced by: (1) $10,300 for each 
calendar month that the effective date of the 
Combination post-dates September 30, 1978; (2) 
$20,000 for each year or part thereof that the effective 
date post-dates November 30, 1978; and (3) the 
unexpended portion of the sums retained by MSE for 
contingency expenses during the Relocation stage. 


lll. Reasons Stated by CBOE and MSE for the 
Combination 


The MSE states it has been unable to create an 
options trading environment that could attract suffi- 
cient capital, acquire threshold market share, or 
generate adequate industry recognition to compete 
effectively against the other options exchanges. As a 
result, the MSE options market generated significant 
losses in 1977 and only approached the break even 
level during the active trading period in 1978. In the 
MSE’s judgment, it could operate a successful 
options program only if: (1) it could list additional 
high volume classes with no increase in multiple 
trading; (2) it could list additional classes of put 
options; and (3) overall options volume were to remain 
generally high. The MSE has concluded as a business 
matter, however, that, even if all these assumptions 
proved correct, the MSE should nevertheless abandon 
its options program in view of its small size relative to 
the other options markets and the delay in expanding 
that program resulting from the Options Moratorium. 
Accordingly, the MSE decided to terminate its options 





under these circumstances, it is consistent with the Act 
for the CBOE to expand the number of options classes it 
currently lists and trades, by filling those additional 
classes with options formerly listed and traded on the 


MSE upon fulfillment of certain conditions discussed 
infra. 


8These rights, privileges and restrictions are set forth in 
the Combination agreement. 





business provided that could be done in a manner that 
afforded its options members and employees an 
opportunity to continue their options activities with 
minimal disruption and without additional adverse 
financial consequences for the MSE’s remaining 
securities activities. 


The MSE believes the Combination would accomplish 
these purposes and would be in the best interests of 
the MSE, its options members and employees, the 
securities industry and the investing public. The MSE 
has advanced a number of reasons, including: (1) the 
MSE options members will be able to continue to 
trade options without having to make an additional 
capital investment or moving to another city; (2) the 
MSE options employees will have employment 
opportunities in the Chicago area; (3) the MSE may 
discontinue its options business without disruption of 
trading or loss of continuity of surveillance in MSE 
options; and (4) the MSE may eliminate a potentially 
serious drain on its resources by its options program. 


The CBOE states that the Combination presents the 
CBOE with the opportunity to acquire a trained and 
experienced options staff. Moreover, the CBOE states 
that since its current operational capacity is not fully 
utilized, the additional volume generated by the MSE 
options would permit more efficient use of the 
CBOE’s trading floor, its data processing equipment 
and operational and regulatory personnel. Finally, the 
CBOE already performs trade comparision services for 
the MSE using independent computer systems and 
the Combination would permit a more efficient single 
system. 


IV. Discussion 


The Commission finds that the Combination will 
result in certain benefits for the public: (1) continuity 
of trading will be maintained in the options currently 
listed on the MSE; (2) the talent and resources of the 
MSE options professionals will be preserved; (3) 
uncertainty as to the future of the MSE options 
program will be eliminated; and (4) trading in MSE 
options will become subject to the CBOE’s more 
sophisticated surveillance program. 


The Commission believes that no public benefit would 
be conferred by denying the MSE the opportunity to 
eliminate any further financial drain on its resources 





Yin addition, the financial community will obtain certain 
efficiencies with regard to MSE options as a result of 
operational improvements now being implemented by 
the CBOE, including computerized billing and order 
support systems. 


caused by the operation of its options program or by 
requiring the MSE to expend those additional 
resources necessary to fully implement the 
recommendations of the Commission’s Options 
Study. In addition, the Commission believes that the 
public interest and the goal of fair and orderly markets 
will be advanced by the continuity of trading in MSE 
options provided for in the Combination. The 
Commission also believes that the public will benefit 
from the more sophisticated surveillance systems of 
the CBOE that will be used, immediately upon 
completion of the Relocation, to monitor trading in 
MSE options. For these reasons and others set forth 
above, the Commmission has determined to approve 
the proposed Combination at this time. 


The Commission does not believe, however, that the 
CBOE should be permitted to expand its options trading 
program by listing former MSE options classes until it 
has implemented those recommendations of the 
Options Study which the Commission has requested all 
options exchanges to implement as a condition to 
further expansion; to permit the CBOE to expand its 
options trading program at a time when the other option 
exchanges are not permitted to do so would place an 
unfair competitive burden on these other exchanges. 
Accordingly, the Commission has determined that the 
CBOE may not list the current MSE options classes until 
the CBOE has implemented those Options Study 
recommendations and the Commission determines that 
the restrictions of the Options Moratorium no longer 
apply to the CBOE. The Commission has determined, 
however, for the reasons set forth below, to permit the 
MSE to relocate its options trading floor to be 
contiguous with that of the CBOE in the interim period. 


The Commission believes that the Relocation does not 
represent an expansion of the CBOE’s options program 
within the meaning of the Options Moratorium because 
(1) trading in MSE options will continue to be conducted 
by a separate national securities exchange, j.e., the 
MSE; (2) regulatory responsibility for trading in MSE 
options will remain with the MSE; (3) all trading activity 
in MSE options will be conducted pursuant to MSE rules 
and subject to MSE enforcement; (4) MSE option 
members will remain MSE members with no change in 
their rights or obligations; (5) the MSE’s OBOs will 
remain MSE employees; and (6) transferrability of MSE 
options memberships will remain unrestricted. 
Moreover, the Commission believes that certain 
benefits will accrue to the public if the Relocation is 
permitted to occur at this time, particularly increased 
operational efficiency and surveillance capabilities with 
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respect to the MSE options.19 
IV. Competitive Impact of the Combination 


The Commission has determined that the Combination 
will impose no burden on competition that is not 
necessary or appropriate in the public interest or in 
furtherance of the purposes of the Act. 


If the consummation of the Combination occurs in an 
environment in which multiple trading is not restricted, 
the competitive impact of the listing of MSE’s classes 
by CBOE would be minimal because (1) the CBOE and 
the MSE, with a single exception,'' do not trade the 
same options; (2) the MSE has concluded that it would 
be unable to compete in a multiple trading environment 
and, thus, would likely discontinue its options program 
even if the Combination were not consummated; and (3) 
past experience indicates that the fact that an exchange 
may be the first to list an option does not assure that 
exchange continuing primacy in trading that class. 


Even if multiple trading remains restricted to some 
extent at the time of the consummation of the 
Combination and remains so for a significant period of 
time, the Commission does not believe that the 
Combination would result in any competitive burden 
that is not necessary or appropriate in the public 
interest. Based on historical trading volume, the 
addition of MSE’s option classes will not significantly 
increase CBOE’s options volume or substantially alter 
the market share balance of the remaining options 
exchanges. ! 





10}n addition, the Relocation will provide (1) reduced 
risk of a further drain on MSE’s financial resources; (2) 
opportunity for the MSE to devote greater resources and 
effort to its stock market and other activities; (3) 
opportunity for the CBOE to begin assuming its new 
responsibilities in contemplation of the Combination; 
and (4) cost savings to member firms through 
concentration of facilities and personnel in a single 
location. 


11The single exception is the American Express 
Company call options class in which the MSE attracts 
minimal volume. 


12Trading in MSE options during 1978 (and for the first 
quarter of 1979) represented less than 4% of contract 
volume of all options exchanges. Further, as a result of 
the announced merger of Carrier Corporation into 
United Technologies Corporation, MSE trading in 
Carrier options is expected to decline to de minimus 
levels later this year. Carrier options in 1978 accounted 
for more than 20% of MSE’s options volume. 
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V. Comments on Proposed Rules Changes 


By letter dated February 20, 1979, the American Stock 
Exchange Inc. (“Amex”) submitted its comments on the 
proposed rule changes. The Amex states that the 
proposed combination is clearly an expansion of 
CBOE’s options market and should not be considered 
by the Commission at this time, or permitted unless the 
other options exchange are given similar opportunities 
to expand their options programs. The Amex stated 
further that to permit the relocation of MSE’s options at 
this time would given the CBOE an unfair competitive 
advantage since “from the day that the MSE options 
began trading on the CBOE floor they will be perceived 
by the industry to be CBOE options.” Finally, the Amex 
stated its belief that the MSE’s “financial needs . . . are 
not so pressing as to require immediate Commission 
actions.” 


As set forth above, the Commission has determined that 
it is in the public interest to consider the proposed 
combination at this time to eliminate the uncertainty as 
to the future of trading in options classes now listed and 
traded on the MSE. The Commission recognizes that the 
consummation of the Combination will result in a 
modest expansion of the CBOE’s options market and, 
accordingly, consistent with the Commission’s 
program for lifting the Options Moratorium,'S the 
Commission will not permit the CBOE to list and trade 
any MSE options classes until the CBOE has 
implemented those Options Study recommendations 
which the Commission has requested all options 
exchanges to implement prior to expansion. 


The Commission, however, does not believe that the 
relocation of MSE’s options program within the 
meaning of the Options Moratorium, for the reasons set 
forth above.'4 In addition, as noted above, the 
Commission believes that certain benefits will accrue to 
the public if the Relocation is permitted at this time, and 
that it will eliminate any risk of further drain on MSE’s 
financial and regulatory resources. Finally, for the 
reasons set forth above, the Commission does not 
believe that approval of the proposed rule changes 
imposes any burden on competition not necessary or 





13Securities Exchange Act Release No. 15575 (February 
22, 1979), 16 SEC Docket 1163 (March 6, 1979). 


14in this regard, the options exchanges have agreed, 
pursuant to the terms of the Options Moratorium set 
forth in Securities Exchange Act Release Nos. 15026 
(August 3, 1978), 15 SEC Docket 494 (August 15, 1978) 
and 14878 (June 22, 1978) 15 SEC Docket 98 (July 5, 
1978), to abide by the Commission’s determination as to 
whether particular proposals should be deemed 
expansionary for purposes of the Options Moratorium. 





appropriate in the public interest or otherwise in 
furtherance of the purposes of the Act. 


Vi. Conclusion 

The Commission finds that the proposed rule changes 
are consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the 
requirements of Section 6 and the rules and regulations 
thereunder. The Commission, however, has determined 
that until the CBOE has implemented those Options 
Study recommendations which the Commission has 
requested all options exchanges to implement prior to 
further expansion, the CBOE may not expand the 
number of authorized call and put classes traded on the 
CBOE to accommodate those classes currently traded 
onthe MSE.15 The Commission further has determined, 
however, that it is in the public interest to permit the 
MSE to relocate its options trading floor to that of the 
CBOE at this time, as set forth above. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above referenced rule 
changes be, and hereby are, approved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








15Prior to consummation of the Combination the CBOE 
must file with the Commission, pursuant to Rule 19b-4, 
a proposed rule change to increase the number of 
authorized put and call classes on the CBOE to 
accommodate the listing of the current MSE classes, 
and make the proper filing with the Options Clearing 
Corporation to list those classes. In the event that the 
expansion of puts trading is limited to some extent upon 
the termination of the Options Moratorium, the addition 
of the former MSE puts classes may be considered in 
connection with any such limitation applicable to the 
CBOE. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15763/April 25, 1979 


A notice has been issued giving interested persons until 
May 25 to comment on the application of 
FOX-STANLEY PHOTO PRODUCTS, INC. requesting 
withdrawal of its common stock (par value $1.00) from 
listing and registration on the American Stock 
Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15764/April 25, 1979 


Admin. Proc. File No. 3-5150 
In the Matter of 


AMERICAN FUND SERVICES, LTD. 
Dusseldorf, Germany 


ALBERT KUHN 


The Commission’s Division of Enforcement, stating 
that it has been unable to effect service of the order for 
proceedings herein on the above-named respondents, 
moves to discontinue the proceedings with respect to 
them. 


Accordingly, IT |S ORDERED that these proceedings be, 
and they hereby are, discontinued as to American Fund 
Services, Ltd. and Albert Kuhn; and it is further 


ORDERED that such discontinuance is without 
prejudice to the institution of new proceedings against 
those respondents based on the allegations in the order 
for proceedings. 


For the Commission by the Office of Opinions and 
Review, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15769/April 26, 1979 


OFF-BOARD TRADING RESTRICTIONS 
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AGENCY: Securities and Exchange Commission. 


ACTION: Notice of proceeding and proposed rule- 
making. 


SUMMARY: The Commission announces the com- 
mencement of a proceeding, including public hearings, 
to consider the amendment of rules of national 
securities exchanges which limit or condition the ability 
of members to effect transactions over-the-counter in 
securities listed and registered or admitted to unlisted 
trading privileges on a national securities exchange. 
The Commission is proposing to amend those exchange 
rules to preclude their application to certain securities 
which were not traded on an exchange on April 26, 1979, 
or which were traded on an exchange on April 26, 1979, 
but fail to remain so thereafter. 


DATES: Public hearings will begin Wednesday, June 
20, 1979, at 10:00 a.m. Persons wishing to appear at the 
hearing should contract Andre’ Weiss of the 
Commission staff not later than June 1, 1979, and 
submit the text of any prepared statements not later 
than four business days prior to their appearance. 
Written presentations of views, data and arguments 
(other than those submitted as prepared statements) 
should be submitted no later than June 15, 1979, and 
written presentations responding to the written or oral 
presentations of others should be submitted no later 
than July 22, 1979. 


ADDRESSES: Public hearings will be held in Room 
776 at the headquarters office of the Securities and 
Exchange Commission, which is located at 500 North 
Capitol Street, Washington, D.C. 20549. All written 
submissions should refer to File No. 4-220 and be 
delivered as follows: 30 copies to George A. 
Fitzsimmons, Secretary of the Commission, Room 892, 
at the above address and one copy to Andre’ Weiss, 
Room 390, at the above address. Copies of all written 
submissions and hearing transcripts will be made 
available at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Andre’ 
Weiss, Division of Market Regulation, Room 390, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549 (202) 376-7470. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today announced a 
proceeding, pursuant to Section 19(c) [15U.S.C. 78s(c)] 
of the Securities Exchange Act of 1934 (“Act”) [15 
U.S.C. 78a et seq., as amended by the Securities Acts 
Amendments of 1975 (“1975 Amendments”), Pub. L. 
No. 94-29, 89 Stat. 97, (June 4, 1975)], to consider rule- 
making to amend existing rules of national securities 
exchanges (“exchanges”) which limit or condition the 
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ability of members of those exchanges to effect trans- 
actions otherwise than on an exchange (“off-board 
trading restrictions”) in securities which are listed or 
admitted to unlisted trading privileges on those 
exchanges. The Commission is proposing Rule 19c-3 
which would prevent off-board trading restrictions from 
applying, with certain exceptions, to any equity security 
or class of equity securities (collectively, “Rule 19c-3 
Securities”)! (i) which was not traded on an exchange 
on April 26, 1979,2 or (ii) which was traded on an 
exchange on April 26, 1979, but ceases to be listed and 
registered or admitted to unlisted trading privileges 
pursuant to Section 12(f)(1)(A) of the Act on an 
exchange for any period of time thereafter.2 The Rule 
would provide a limited exception for any equity 
security or class of equity securities issued in 
connection with a statutory merger, consolidation or 
similar plan of reorganization in exchange for any equity 
security or class of equity securities which was traded 
on an exchange continuously between April 26, 1979, 





1See proposed Rule 19c-3(a). By its terms, the Rule 
would preclude the application of off-board trading 
restrictions to any equity security or class of equity 
securities which is not a “covered security,” /.e., a 
security which on April 26, 1979, and continuously 
thereafter, is covered by off-board trading restrictions. 
See Rule 19c-3(b)(3). Exchange-traded options would 
be excluded from the scope of the Rule and would 
therefore continue to be subject to the off-board 
trading restrictions currently imposed by exchanges 
trading standardized options. See Rule 19c-3(a). Fora 
general discussion of some of the market structure 
problems resulting from multiple trading of options, 
see Report of the Special Study of the Options 
Markets to the Securities and Exchange Commission, 
Comm. Print No. 96-1FC3, 96th Cong., 1st Sess., 
Chapter VIII (1978). 


2in order to limit the anti-competitive effects of 
current off-board trading restrictions and to preserve 
the existing over-the-counter market to the greatest 
extent possible, the effective date of proposed Rule 
19c-3, if adopted, would be retroactive to the date of 
issuance of this release. See note 19 infra. The 
Commission specifically solicits public comment on 
the proposed effective date. 


3See proposed Rule 19c-3(b)(3). Thus, if, at any time 
in the future, an exchange traded security becomes 
traded exclusively over-the-counter (either because of 
voluntary delisting or otherwise) it would be treated in 
the same manner as a security which was traded 
exclusively in the over-the-counter market on April 26, 
1979. 





and the date of the plan of reorganization.4 


In connection with this proceeding, the Commission 
will conduct public hearings commencing at 10:00 a.m. 
Wednesday, June 20, 1979, in Room 776 at the Com- 
mission’s headquarters in Washington, D.C. The 
attention of interested persons is directed to materials 
cited or referred to herein, copies of which are available 
at the Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C., (File Nos. 4-180, 
SR-Amex-77-3, SR-Amex-77-18, and $7-735-A).9 The 
information contained in these files is hereby 
incorporated into the record of this proceeding. While a 
restatement of views previously expressed is, therefore, 
not necessary, persons wishing to participate in this 
proceeding may, of course, refer to any material 
previously submitted. In addition to appearing at the 
scheduled public hearings, interested persons are 
invited to submit written presentations of views, data 
and arguments concerning proposed Rule 19c-3 and the 
issues discussed in this release, and to submit written 
presentations responding to written or oral presenta- 
tions made by others to the extent possible by the dates 
established for receipt of such materials. 


|. Discussion 


A. Prior Commission Action Concerning Off-Board 
Trading Restrictions 


The exchange rules addressed in this proceeding have 
previously been the subject of Commission® and 
Congressional studies’ as well as two prior regulatory 
proceedings.8 The first of these regulatory proceedings 





4See proposed Rule 19c-3(b)(3)(iii). 
5See notes 8, 12, 13 and 15 infra. 


8see, e.g., Securities and Exchange Commission 
Report-Rule 394 (September 14, 1965), reprinted in, 
Study of the Securities Industry Report, (“House 
Study”) Hearings Bef. the Subcomm. on Com. & Fin. 
of the House Comm. on Interstate & For. Com., 92nd 
Cong., 2d Sess., at 3362 (1972); and SEC, Report of 
the Securities and Exchange Commission on Rules of 
National Securities Exchanges Which Limit or 
Condition the Ability of Members to Effect Trans- 
actions Otherwise Than on Such Exchanges 
(September 2, 1975). 


7See, e.g., House Study, at 126-28. 


8The record of these proceedings (including 
transcripts of public hearings and written views, data 
and arguments submitted during the proceedings) is 
contained in File No. 4-180. 


(“Rule 19c-1 Proceeding”) culminated in the adoption of 
Rule 19c-1 under the Act [17 CFR §240.19c-1] removing 
off-board trading restrictions with respect to agency 
transactions (“off-board agency restrictions”) by 
members of exchanges with qualified third market 
makers and non-member block positioners.Y The 
second proceeding (“Rule 19c-2 Proceeding”) has 
focused on a proposed amendment to Rule 19c-1 
expanding the coverage of that Rule 10 and the proposal 
of Rule 19c-2, which would remove all remaining 
off-board trading restrictions with respect to certain 
equity securities. In addition, the Commission 
proposed four alternative rules specifically designed to 
negate or minimize any possibilities for overreaching 
that might arise as a result of the adoption of proposed 
Rule 19c-2.11 


In January 1978, the Commission issued a statement on 
the development of a national market system (“January 
Statement”)! 2 in which it outlined a series of proposals 





9See Securities Exchange Act Release No. 11942 
(December 19, 1975), 41 FR 4507. (‘‘December 
Release”) The Rule 19c-1 Proceeding was commenced 
in accordance with Section 11A(c)(4)(A) of the Act [15 
U.S.C. 78-1(c)(4)(A)], added by the 1975 amendments 
which directed the Commission to review all exchange 
rules “which limit or condition the ability of members 
to effect transactions in securities otherwise than 
on such exchanges.” That section required that the 
Commission, on or before the ninetieth day following 
enactment of the 1975 Amendments, report the results 
of its review to the Congress and commence a 
proceeding, pursuant to Section 19(c) of the Act, to 
“amend any such rule imposing a burden on competi- 
tion which does not appear to the Commission to be 
necessary or appropriate in furtherance of the 
purposes” of the Act. See Securities Exchange Act 
Release No. 11628 (September 2, 1975), 40 FR 41808. 


10See Securities Exchange Act Release No. 13662 
(June 23, 1977), 42 FR 33510 (“June Release”). In 
December 1977, the Commission adopted the 
proposed amendment to Rule 19c-1. That rule, as 
amended, now precludes the application of off-board 
trading restrictions to any agency transaction in 
exchange traded equity securities except those in 
which a member acts as agent for both buyer and 
seller in the same transaction (“in-house agency cross 
restrictions”). See Securities Exchange Act Release 
No. 14325 (December 30, 1977), 43 FR 1327. 


11See June Release, supra note 10, at 111-131, 42 FR 
at 33525-27. 


12Securities Exchange Act Release No. 14416 
(January 26, 1978), 43 FR 4354. (File No. S7-735-A). 
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designed to achieve certain national market system 
objectives. In that statement, the Commission also 
announced that it was deferring a final decision on 
proposed Rule 19c-2 and the attendant alternative over- 
reaching rules until such time as the Commission could 
evaluate industry and self-regulatory organization 
responses to the various national market system 
initiatives announced in the January Statement. On 
March 22, 1979, the Commission issued a status report 
on the development of a national market system 
(“Status Report”)'3 in which it assessed the progress 
made during 1978 toward achievement of the initiatives 
outlined in the January Statement and also described 
certain goals which it believed should be achieved in the 
near term to facilitate development of a national market 
system. In the Status Report, the Commission stated: 


Notwithstanding [the Commission’s] deter- 
mination [in the January Statement] to defer 
consideration of removal of off-board trading 
restrictions as they apply to securities which 
are now listed, the Commission believes that 
many of the arguments raised by commen- 
tators in support of retaining these 
restrictions, even if accurate as to securities 
which are currently traded primarily in an 
exchange environment, may not be 
applicable to or warrant extension of these 
rules to securities which are currently traded 
exclusively over-the-counter. Thus, the 
Commission is concerned that future 
extension of off-board trading restrictions to 
securities now traded exclusively over-the- 
counter upon their initial exchange listing 
may not be justified under the Act... . 


The Commission continues to believe that, 
in areas involving potentially profound 
market structure change, such as_ the 
elimination of remaining off-board trading 
restrictions, use of controlled, limited 
experiments may be both prudent and 
instructive. In addition, a proposal of this 
type could permit over-the-counter market 
makers to experience a trading environment 
in which last sale and quotation information 
is made available on a real time basis. 


To address these concerns, the Commission indicated 





13Securities Exchange Act Release No. 15671 (March 
22, 1979), 44 FR 20360. (File No. S7-735-A). 


141g. at 45-46, 44 FR at 20367. 
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its intent to commence this rulemaking proceeding.15 


B. Proposed Rule 19c-3 


In both the Rule 19c-1 and 19c-2 Proceedings, the 
Commission, in evaluating whether the purposes which 
may be served by the retention of off-board trading 
restrictions outweigh their anti-competitive impact, has 
been cognizant of the applicable statutory objectives of 
the Act and has endeavored to consider both the 
benefits which may be expected to flow from removal of 
off-board trading restrictions as well as the possible risk 
of adverse consequences resulting from that action.16 
In determining to commence this proceeding, the 
Commission has carefully considered the comments 
submitted in connection with its earlier proceedings 
concerning off-board trading restrictions, particularly 
those comments submitted in connection with the 
Commission’s ongoing Rule 19c-2 Proceeding. 


Although the Commission has not completed its 
deliberations with respect to proposed Rule 19c-2, it is 
concerned that, as companies continue to list their 
securities on exchanges which have rules precluding 
over-the-counter market making by their members, the 





15id. at 46, 44 FR at 20367. The initiation of this 
proceeding is part of the Commission’s continuing 
effort “to deal with the various issues presented by 
off-board trading rules in proceedings addressed to all 
exchanges.” See Securities Exchange Act Release No. 
15376 (December 1, 1978), at 12, 43 FR 58664, at 
58667 (“Amex Order”). In the Amex Order, the 
Commission (with two Commissioners dissenting) 
approved two proposed rule changes of the Amex that 
liberalized Amex’s listing requirements with respect to 
domestic (SR-Amex-77-3) and foreign (SR-Amex-77- 
18) issuers. The Commission understood that those 
rule changes would expand the universe of securities 
to which Amex’s off-board trading restrictions could 
be applied, but preferred to deal with issues relating 
to off-board trading restrictions in a generic fashion 
(rather than in the context of an individual exchange’s 
proposed rule changes). Consistent with this deter- 
mination, the Commission stated that it would 


be alert for a more appropriate frame- 
work .. . within which to address some or 
all of the broad issues raised in this 
proceeding. 


Id. at 18, n. 42, 44 FR at 58669, n. 42. 


16See December Release, supra note 9; June Release, 
supra note 10. 





anti-competitive consequences of off-board trading 
restrictions on participants in the trading markets 
(particularly exchange member firms currently 
competing as market makers) are extended to those 
securities.'‘ Unless this consequence of off-board 
trading restrictions is eliminated, it appears that over- 
the-counter trading and competition between the over- 
the-counter market and exchange markets will be 
effectively precluded in an ever-increasing number of 
securities. 


As a preliminary matter, it appears that proposed Rule 
19c-3 is necessary or appropriate to conform the rules of 
the various exchanges to the requirements of the Act in 
that adoption of the proposal would remove burdens on 
competition which, insofar as they act to eliminate over- 
the-counter market making in securities upon their 
initially becoming exchange traded, may not be 
necessary or appropriate in furtherance of the purposes 
of the Act. Thus, the Commission is concerned that the 
continued retention of off-board trading restrictions 
with respect to securities currently traded exclusively in 
the over-the-counter market may be inconsistent with 
two of the important purposes sought to be achieved by 
the development of a national market system, namely, 
assuring the opportunity for “fair competition among 
brokers and dealers ... and between exchange 
markets and markets other than exchange markets,” 
and preserving and strengthening the nation’s 
securities markets.19 





17For example, in 1977 and 1978, an aggregate of 
approximately 85 issues formerly traded exclusively in 
the over-the-counter market were listed on the New 
York Stock Exchange, Inc. (“NYSE”) and the Amex. 
The pattern of companies trading initially in the over- 
the-counter market and then seeking exchange listing 
as they become larger and more well-established is an 
historical one (although certain companies, for 
various reasons, prefer to remain over-the-counter 
companies regardless of size). 


18See Section 11A(a)(1)(C)(ii) of the Act. As indicated 
by the Senate Committee on Banking, Housing and 
Urban Affairs, the 1975 Amendments approached the 
problem “of encouraging the development and 
implementation of a national market system from the 
point of view of preserving the competing markets for 
securities that have developed... .” Senate Comm. 
on Banking, Housing & Urb. Affs., Report to 
Accompany S.249, S. Rep. No. 94-75, 94th Cong., 1st 
Sess. 8 (Comm. Print 1975). 


19Section 11A(a)(1)(A) under the Act states as a 
finding of the Congress that the nation’s securities 
markets must be preserved and strengthened. It 
should be noted, however, that, consistent with that 
section, proposed Rule 19c-3 is not intended to per se 


In addition, the Commission questions whether the 
arguments against adoption of proposed Rule 19c-2 
advanced in the 19c-2 Proceeding,“Y even if valid in 
connection with that proposed rule (as it would affect 
securities traded on exchanges), are significant when 
considered in connection with proposed Rule 19c-3, 
which would eliminate off-board trading restrictions 
only with respect to securities now traded exclusively in 
the over-the-counter market which become listed or 
admitted to unlisted trading privileges on an exchange 
for the first time. Adoption of Rule 19c-3 would also not 
appear to involve the potential for the kind of dramatic 
and radical effects on the existing exchange markets 
which have been predicted in the Rule 19c-2 Proceeding. 
In this more limited context, the Commission believes 
that it may well conclude that the anti-competitive 
effects of off-board trading restrictions outweigh any 





preserve the over-the-counter market for a security by 
assuring that the over-the-counter market does not 
lose all or part of its existing order flow to the 
exchanges. Rather, the Rule is designed to ensure 
that over-the-counter market makers have a continuing 
opportunity to compete in an appropriate manner for 
order flow when securities traded in the over-the- 
counter market became exchange traded. Cf. June 
Release, supra note 10, at 55, 42 FR at 33517. 


20The concerns expressed with respect to proposed 
Rule 19c-2 related principally to “fragmentation”, 
“overreaching” and “internalization.” 


The term “fragmentation” refers to the dispersion of 
order flow among market centers. See generally June 
Release, supra note 10, at 45-69, 42 FR at 
33516-33519. 


The term “overreaching” refers to the possibility that 
broker-dealer firms may take advantage of their 
customers by executing retail transactions as 
principal at prices less favorable to those customers 
than could have been obtained had those firms acted 
as agent. See generally id. at 70-84, 42 FR at 
33519-33521. 


The term “internalization,” when used with respect to 
the activities of an integrated broker-dealer making 
markets over-the-counter, refers to the withholding of 
retail orders from other market centers for the purpose 
of executing them “in-house,” as principal, without 
exposing those orders to buying and selling interest 
in those other market centers. See generally id. at 
49-66, 42 FR at 33516-33517; see also letter from 
Roger E. Birk, President, Merrill Lynch & Co., Inc., to 
Andrew M. Klein, Director, Division of Market 
Regulation, dated October 4, 1977, contained in File 
No. 4-180. 
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purposes such restrictions arguably may be said to 
serve as to securities currently traded in exchange 
markets. 


The potential impact of removal of off-board trading 
restrictions for Rule 19c-3 Securities would appear to be 
far different from the potential impact of complete 
removal of remaining restrictions concerning off-board 
principal transactions and in-house agency crosses. 
Proposed Rule 19c-3 would apply almost exclusively to 
securities which are currently the subject of 
trading—and, in many cases, very active trading—in the 
over-the-counter market.<' Since most firms currently 
providing continuous over-the-counter markets with 
respect to securities traded exclusively over-the-counter 
are exchange members, when a security becomes 
exchange traded for the first time, the pre-existing over- 
the-counter market for that security is seriously 
impaired, if not, as a practical matter, extinguished. 
This situation is to be contrasted with the 
consequences of adopting proposed Rule 19c-2, which 
would permit over-the-counter trading by these same 
exchange members in securities now confined, to a 
significant degree, to exchange trading. 


Furthermore, proposed Rule 19c-3 would permit 
investors and issuers of Rule 19c-3 Securities to 
continue to enjoy whatever benefits would flow from an 
active over-the-counter market existing concurrently 
with exchange markets. Proposed Rule 19c-3, if 
adopted, might also create new incentives to improve 
existing market linkage facilities and to develop new 
facilities to meet the needs of a more complex trading 
structure and would appear to provide a test of the 
sufficiency of existing and developing national market 
system facilities to ensure an appropriate integration of 
trading in disparate locations and to safeguard the 
integrity of such a market. 


Finally, to test the consequences of removal of 
off-board trading restrictions and the ability of existing 
and developing facilities of a national market system to 
ameliorate any of those consequences which might be 
regarded as adverse, it would appear beneficial to 
observe the effects of trading in securities listed and 
registered or admitted to unlisted trading privileges on 
one or more exchanges under circumstances permitting 
exchange members the fullest opportunity to continue 
or commence competitive over-the-counter trading in 
those same securities. In addition, if Proposed Rule 
19c-3 is adopted, it will be possible to observe a trading 
environment free of the contraints imposed by off-board 
trading restrictions, but tempered in most instances by 





210nly those few securities which are exchange 


traded immediately upon issuance would not be 
previously traded in the over-the-counter market. 
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the discipline of comprehensive, multiple market 
real-time last sale reporting and other national market 
system mechanisms and regulations. 2 if the Rule is 
adopted, both the Commission and the securities 
industry may gain valuable experience as to the 
dynamics of active competition between exchange 
markets and the over-the-counter market—experience 
which will assist the Commission in fulfilling its 
statutory mandate to facilitate the establishment of a 
national market system. 


ll. Additional Considerations 
A. Equal Regulation 


As a preliminary matter, it does not appear that the 
adoption of proposed Rule 19c-3 will require that any 
other exchange or Commission rules need be modified 
or abrogated as a prerequisite to the adoption of 
proposed Rule 19c-3 in order to assure equal regulation 
of all market makers.*¥ The experience to be provided 
by the adoption of the Rule should assist the 
Commission in determining whether any Commission 
or self-regulatory rules regulating the activities of 
market makers should be eliminated or modified or 
whether they should be expanded to apply to all market 
participants performing similar functions. In respond- 
ing to proposed Rule 19c-3, however, commentators are 
requested to address this matter and to focus on the 
following additional considerations: 


B. Competitive Impact of Rule 19c-3 





22See Status Report, supra note 13, at 46, 44 FR 
20360, 20367. 


23The Act defines a class of persons or markets as 
subject to “equal regulation” if 


no member of the class has a competitive 
advantage over any other members thereof 
resulting from a disparity in their regulation 
under [the Act] which the Commission 
determines in unfair and not necessary or 
appropriate in furtherance of the purposes 
of [the Act]. 


See Section 3(a)(36) of the Act. The Act also 
empowers the Commission to adopt rules to “assure 
equal regulation of all markets for qualified 
securities.” Section 11A(c)(1)(F) of the Act. For a 
general discussion of “equal regulation” concerns, 
see December Release, supra note 9, at 24-25, 41 FR 
at 4514, and June Release, supra note 10, at 85-90, 43 
FR at 33521. 





Section 23(a) of the Act requires the Commission to 
consider, in rulemaking proceedings, “the impact that 
such rule or regulation may have on competition” and 
precludes the Commission from adopting any rule or 
regulation “which would impose a burden on compe- 
tition not necessary or appropriate in furtherance of the 
purposes of [the Act].” 


As the Commission has previously stated, off-board 
trading restrictions impose burdens on competition.24 
The purpose of this proceeding is to remove those 
burdens as they apply to Rule 19c-3 Securities. 
However, in addition to the question of whether the 
burdens on competition resulting from off-board 
trading rules generally, as they would apply to Rule 
19c-3 Securities, are necessary or appropriate in 
furtherance of the purposes of the Act, the Commission 
recognizes that proposed Rule 19c-3 may raise other 
concerns. 


For example, since the scope of proposed Rule 19c-3 
is generally limited to securities which are currently 
traded exclusively in the over-the-counter market, 
Rule 19c-3 initially would affect primarily specialists 
on those exchanges which derive most of their 
original common stock listings from the over-the- 
counter market, as well as such exchanges. 
Specialists who are members of those exchanges will 
be forced to compete with over-the-counter market 
makers for order flow in Rule 19c-3 Securities, 
whereas specialists who are members of exchanges 
deriving most of their listings from other exchanges 
would at least initially be less subject to such 
additional competition. As a preliminary matter, the 
Commission does not believe that this disparate 
effect should preclude the adoption of proposed Rule 
19c-3 or require a modification of its terms. However, 
commentators are requested to address the 
implications of this effect as well as any other 
concerns relating to the impact of proposed Rule 
19c-3 on competition. 


C. Scope of Proposed Rule 19c-3 


Rule 19c-3 as proposed would apply to virtually all 
securities listed on an exchange for the first time after 
the date of this release. As a result, although most of 
these securities would be reported securities and 
would therefore be the subject of last sale and 
quotation information and might also be included in 
market linkage systems, some small number of Rule 
19c-3 Securities would not become reported 


securities.2> As a preliminary matter, the Commission 
questions whether the absence of last sale 
information would justify the continuing application 
of off-board trading restrictions to those few 
securities in light of the perceived anti-competitive 
effects of those rules. The Commission has, however, 
proposed Rule 19c-3 in alternative forms, one of 
which would be applicable to all Rule 19c-3 
Securities, and one of which would be applicable to 
only to Rule 19c-3 Securities which are reported 
securities. Commentators are specifically requested 
to address this issue. 


D. Issuer Consideration of Whether to Apply for 
Listing with Respect to Rule 19c-3 Securities 


The Commission understands that certain issuers 
whose securities are currently traded in the over-the- 
counter market would view the application of the Rule 
to their securities as a positive factor in determining 
whether to list their securities. In this connection, the 
Commission is interested in receiving the views of 
those issuers whose common stock is currently 
traded exclusively in the over-the-counter market (and 
who meet Amex or NYSE original listing 
requirements) as to whether the adoption of the Rule 
would cause those issuers to consider listing. 

lll. Text of Proposed Rule and Request for Comment 
The Securities and Exchange Commission hereby 
proposes to adopt Rule 19c-3 under the Act [17 CFR 
§240.19c-3] pursuant to its authority under the 
Securities Exchange Act of 1934 [15 U.S.C. 78a et 
seq., as amended by Pub. L. No. 94-29 (June 4, 1975)] 
and particularly Sections 2, 3, 6, 11, 11A, 17, 19 and 
23 thereof [15 U.S.C. 78b, 78c, 78f, 78k, 78k-1, 78q, 
78s and 78w]. This rule proposal is intended to amend 
the rules of national securities exchanges to conform 
those rules to the requirements of the Act and to 
further the purposes of the Act, particularly the 
protection of investors, the maintenance of fair and 
orderly markets, and the removal of impediments to 
and the facilitation of the establishment of a national 
market system. The text of proposed Rule 19c-3 is as 
follows: 


§240.19c-3 Governing off board transactions by 
members of national securities exchanges. 


The rules of each national securities exchange shall 
provide as follows: 





24See December Release, supra note 9, at 2, 41 FR at 
4507; June Release, supra note 10, at 36, 42 FR at 
33514; January Statement, supra note 12, at 39-40, 43 
FR at 4360. 


25Those equity securities which are listed solely on 
regional exchanges and which do not substantially 
meet Amex or NYSE listing standards are not eligible 
to be reported securities. 
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(a) No rule, stated policy or practice of this 
exchange shall prohibit or condition, or be construed 
to prohibit, condition or otherwise limit, directly or 
indirectly, the ability of any member to effect any 
transaction otherwise than on this exchange in any 
[reported security] [equity security or class of equity 
securities]©° listed and registered on this exchange or 
as to which unlisted trading privileges on this 
exchange have been extended (other than a put option 
or call option issued by the Options Clearing 
Corporation) which is not a covered security. 


(b) For purposes of this rule, 


(1) The term “Act’’ shall mean the Securities 
Exchange Act of 1934, as amended. 


(2) The term “exchange” shall mean a_ national 
securities exchange registered as such with the 
Securities and Exchange Commission pursuant to 
Section 6 of the Act. 

(3) The term “covered security” shall mean 
(i) any equity security or class of 
securities which 


(A) was listed and registered on an 
exchange on April 26, 1979, and 


(B) remains listed and registered on at 
least one exchange continuously there- 
after; 


(ii) any equity security or class of equity 
security which 


(A) is traded on one or more exchanges 
on April 26, 1979, pursuant to unlisted 
trading privileges permitted by section 
12(f)(1)(A) of the Act, and 


(B) remains traded on any such exchange 
pursuant to such unlisted trading privileges 
continuously thereafter. 


(iii) any equity security or class of equity 
securities listed and registered on an 
exchange after April 26, 1979, issued in 
connection with a statutory merger, 
consolidation or similar plan of reorganiza- 
tion (including a reincorporation or change 





26if the proposed rule is to cover all equity securities 
or classes of equity security (other than options) 


newly listed on exchanges, 
(b)(4), (5), and (6). 


delete subparagraphs 
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of domicile) in exchange for an equity 
security or class of equity securities 
described in subparagraphs (b)(3)(i) or 
(b)(3)(ii) of this rule. 

(4) Theterm “reported security” shall mean 
(i) any equity security or class of equity 
securities designated as ‘qualified securi- 
ties” pursuant to section 11A(a)(2) of the 
Act and for which transaction reports are 
required to be collected, processed and 
made available pursuant to §240.11Aa3-1 
([proposed] Rule 11Ac3-1 under the Act); 
and 


(ii) any other equity security or class of 
equity securities for which transaction 
reports are required to be collected, 
processed and made available pursuant to 
any effective transaction reporting plan. 


(5) The term “transaction report” shall mean a report 
containing the price and volume associated with a 
completed transaction involving the purchase or sale 
of a security. 


(6) The term “effective transaction reporting plan” 
shall mean any plan for collecting, processing and 
making available transaction reports with respect to 
transactions in reported securities approved by the 
Commission pursuant to §240.11Aa3-1 ([proposed] 
Rule 11Aa3-1 under the Act). 


(Secs. 2, 3, 6, 11, 17, 19, 23, Pub. L. 78-291, 48 Stat. 
881, 882, 885, 891, 897, 898, 901, as amended by 
Secs. 2, 3, 4, 6, 14, 16, 18, Pub. L. 94-29, 89 Stat. 97, 
104, 110, 137, 146, 155 (15 U.S.C. 78b, 78c, 78f, 78k, 
79q, 78s, 78w, as amended by Pub. L. 94-29 (June 4, 
1975)); Sec. 7, Pub. L. 94-29, 89 Stat. 111 (15 U.S.C. 
78k-1)) 


As indicated above, interested persons are invited to 
submit written presentations of views, data and 
arguments concerning proposed Rule 19c-3 and the 
issues discussed above (including written presenta- 
tions responding to written or oral presentations of 
others). Persons wishing to appear at the public 
hearings should contact Andre’ Weiss, Division of 
Market Regulation, Room 390, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549, (202) 376-7470, not later 
than June 1, 1979. The public hearings will be held 
beginning June 20, 1979, at 10:00 a.m., in Room 776 
at the above address. Persons intending to appear at 
the hearings should submit the text of any prepared 
statements not later than four business days prior to 
their appearance and are invited, at the time of their 
appearance, to make copies of their statements 





available to interested persons attending the hearings. 
Written presentations of views, data and arguments 
should be submitted not later than June 15, 1979 and 
written presentations responding to the written or 
oral presentations of others should be submitted not 
later than July 22, 1979.27 All submissions, together 
with the transcripts of the public hearings, will be 
available for public inspection at the Commission’s 
Public Reference Room, Room 6101, 1100 L Street, 
N.W., Washington, D.C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15770/April 26, 1979 


PRICE PROTECTION FOR PUBLIC LIMIT ORDERS 
AGENCY: Securities and Exchange Commission. 


ACTION: Proposed rulemaking. 

SUMMARY: The Commission proposes to adopt a 
rule providing protection for all displayed public limit 
orders against executions at inferior prices by 
requiring satisfaction of those orders at their limit 
prices (or, under certain circumstances, the 
transaction price). The proposal is part of the 
Commission’s program to facilitate the establishment 
of a national market system. 


DATES: Comments should be submitted on or 
before July 15, 1979. 


ADDRESSES: Persons wishing to submit written 
views, data and arguments should file ten copies 
thereof with George A. Fitzsimmons, Secretary, 





27 Although, as a matter of practice, the Commission 
has, in its discretion, accepted comments submitted 
in connection with its rulemaking proceedings after 
the specified comment period, the Commission 
wishes to explicitly note that, in connection with this 
proceeding, comments submitted after July 22, 1979, 
will not be accepted as a part of the record or 
considered by the Commission unless the comment 
period is formally extended. 


Securities and Exchange Commission, Room 892, 500 
North Capitol Street, Washington, D.C. 20549. All 
submissions should refer to File No. S7-778 and will 
be available for public inspection at the Commission’s 
Public Reference Room, Room 6101, 1100 L. Street, 
N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Brandon 
Becker, Division of Market Regulation, Securities and 
Exchange Commission, Room, 321, 500 North Capitol 
Street, Washington, D.C. 20549 (202) 755-8749. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission announced today that, as 
part of its program to facilitate the establishment of a 
national market system, it has published for comment 
proposed Rule 11Ac1-3 (17 CFR §240.11Ac1-3) under 
the Securities Exchange Act of 1934 (the “Act”) [15 
U.S.C. 78a et seq., as amended by Pub. L. No. 94-29 
(June 4, 1975)], which, if adopted, would require 
inter-market price protection for all displayed public 
limit orders in certain securities. The proposed rule, 
which would apply to transactions in securities 
covered by the rule executed by brokers and dealers 
on and after July 1, 1981, would require any broker or 
dealer executing a transaction in a security covered by 
the rule at a price inferior to the price of any displayed 
public limit orders to satisfy those orders either 
simultaneously with, or immediately after, such an 
execution. 


|. Background 


Protection for limit orders—particularly public limit 
orders—has been a matter of active Commission 
concern and study for a number of years. During that 
time, the Commission has considered, and received 
substantial public comment on, various regulatory 
proposals and suggested data processing and 
communications facilities designed to achieve 
comprehensive inter-market protection for limit 
orders. In publishing proposed Rule 11Ac1-3 for 
comment, the Commission has given careful 
consideration to those earlier proposals and the 
comments received in response thereto, and has 
preliminarily determined that the proposed rule is 
necessary in order to provide a basis for the type of 
mandatory inter-market order interaction which is 
appropriate at this stage in the evolution of a national 
market system. 


As early as 1973, the Commission, in its Policy 
Statement on the Structure of a Central Market 
System, called for the implementation of certain rules 
designed to “[tie] the individual market centers 
together” and thereby “reduce or eliminate market 
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fragmentation.”" One of those rules, the so-called 
“auction trading” rule, would have provided for “price 
priority protection for all public orders through the. 
[national market] system” and would have required 
satisfaction of public limit orders prior to execution of 
“any transaction anywhere else in the system at an 
inferior price (a lower price, in the case of a bid, or a 
higher price, in the case of an offer).” 


In 1975, following enactment of the Securities Acts 
Amendments of 1975 (the “1975 Amendments”), the 





ISEC, Policy Statement on the Structure of a Central 
Market System, Securities Exchange Act Release No. 
10076 (March 29, 1973), at 17-18 (“Policy Statement”). 


2Policy Statement, supra note 1, at 18-19. 


3Pub. L. No. 94-29 (June 4, 1975). The 1975 
Amendments, among other things, amended the Act 
by adding Section 11A which directed the 
Commission to facilitate the establishment of a 
national market system in accordance with certain 
Congressional findings and objectives. See Sections 
11A(a)(1) and (2) of the Act [15 U.S.C. 78k-1(a)(1) and 
(a)(2)]. The legislative history of the 1975 Amend- 
ments indicates a clear Congressional interest in the 
achievement of protection for public limit orders. The 
Senate Committee on Banking, Housing and Urban 
Affairs (“Senate Committee”) stated in its report on S. 
249 regarding the national market system provisions 
of that bill (which were incorporated in the 1975 
Amendments) that: 


[W]ith respect to securities which are 
suitable for auction trading, the Committee 
believes every effort should be made to 
design the national market system in such 
a way that public investors in these 
securities receive the benefits and protec- 
tions associated with auction-type trading. 


Senate Comm. on Banking, Housing and Urb. Affs., 
Report to Accompany S. 249, S. Rep. No. 94-75, 94th 
Cong., 1st Sess. 16 (1975) (‘‘Senate Report’), 
reprinted in, [1975] U.S. Code Cong. & Ad. News 179, 
194-95. One important benefit which the Senate 
Committee found public investors would enjoy when 
trading in an ideal auction-type market as opposed to 
a purely dealer market was that 


limited price orders [of investors] would 
have to be satisfied before any transaction 
could be effected . . . by any participant in 
that market at a price less favorable to the 
other party [than the limit order price]. 


Id., [1975] U.S. Code Cong. & Ad. News at 194. 
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Commission further addressed the need for inter- 
market limit order protection. In its release 
announcing adoption of Rule 19c-1 under the Act (17 
CFR §240.19c-1), which amended exchange off-board 
trading restrictions to permit exchange members to 
execute agency transactions in listed securities 
over-the-counter with qualified third market makers or 
non-member block positioners, the Commission 
stated: 


The Commission believes that public limit 
orders and the intended function of the 
specialist’s limit order book have important 
roles in our securities markets, and that 
displacement of proposed transactions 
between securities customers (or their 
brokers) and market makers by such 
orders, under certain circumstances, is 
appropriate in the public interest and for 
the protection of investors to ensure the 
fairness of the markets and an opportunity 
for public orders to meet without the 
participation of a dealer. 


The Commission then called for the development of a 
computerized central limit order repository, or 


composite book [which] would permit the 
effective integration of existing market 
makers (both exchange and third market) 
by ensuring continuation and extension of 
the public’s ability to obtain priority in 
competing for executions [and] provide 
brokers and dealers with an efficient and 
practical means by which all limit orders, 
regardless of origin, can be protected on a 
national basis. 


The Commission also indicated its belief that, once 
such a composite book was in place, 


all transactions, regardless of size, should 
be required to satisfy orders on that book 
at the same or at a better price either 
immediately before, simultaneously with or 
immediately after execution.§ 





4Securities Exchange Act Release No. 11942 
(December 19, 1975) (“December Release”), at 49, 41 
FR 4507, 4519 (footnote omitted). 


SDecember Release, supra note 4, at 49-50, 41 FR at 
4510 (footnote omitted). 


Sig. at 50, 41 FR at 4520. 





In March 1976, the Commission and the National 
Market Advisory Board (“NMAB”)? issued a release 
jointly soliciting public comments on certain issues 
relating to the development and implementation of a 
composite book, including the policy and technical 
questions associated with certain specified character- 
istics of any composite book.° In that release, the 
Commission and the NMAB also sought comment on 
possible alternative approaches to achieving “the 
goals sought in the composite book project....” 
Extensive written comments were received from 
numerous individuals, firms and self-regulatory 
organizations.'Y In addition, the NMAB, following 
extensive deliberations on issues associated with the 
development of (and alternatives to) a composite 
book, provided comprehensive written comments on 
these issues to the Commission in January 1977.11 





7The NMAB was established by the Commission, in 
accordance with Section 11A(d)(1) of the Act [15 
U.S.C. 78k-1(d)(1)], on September 30, 1975, and 
conducted public meetings on a regular basis between 
October 1, 1975, and December 30, 1977. 


Section 11A(d) of the Act [15 U.S.C. 78k-1(d)], added 
by the 1975 Amendments, directed the NMAB to 
furnish to the Commission its views on significant 
regulatory proposals made by the Commission or any 
self-regulatory organization, concerning the establish- 
ment, operation or regulation of the securities 
markets. The 1975 Amendments also directed the 
NMAB to recommend to the Commission the steps it 
found appropriate to facilitate the establishment of a 
national market system and to study the possible 
need for modifying the Act’s scheme of self-regulation 
so as to adapt it to a national market system 
(including the possible need to establish a new self- 
regulatory organization to administer the national 
market system). 


In addition to its report to the Congress of the results 
of its study of self-regulation, the NMAB submitted to 
the Commission its views on a number of issues 
associated with the establishment of a national 
market system, including the desirability and 
feasibility of a composite limit order book. 


8Securities Exchange Act Release No. 12159 (March 
2, 1976), 41 FR 19274. 


Yq. at 13, 41 FR at 19277. 
10These comments are contained in File No. S7-619. 
11 See letter from the National Market Advisory Board 


to the Chairman and the Commissioners of the 
Securities and Exchange Commission, dated January 


On January 26, 1978, the Commission issued a state- 
ment (the “January Statement”) on the development 
of a national market system in which it set forth its 
views as to those steps which should be taken to 
facilitate development of the kind of national market 
system envisioned by the Congress and mandated by 





28, 1977 (““NMAB” Letter”). In that letter, the NMAB 
strongly endorsed the general concept of limit order 
protection: 


[P]rotection of limit orders to the maximum 
extent practical is a desirable objective in 
and of itself. Limit orders, which constitute 
a significant portion of the orders placed 
with respect to listed securities, not only 
serve a useful purpose for investors but 
also contribute to the strength and orderli- 
ness of the market. They provide depth and 
liquidity (i) by facilitating stabilizing trades 
(sales in rising markets and purchases in 
falling markets) at price reasonably related 
to preceding trades, (ii) by facilitating the 
assembly of the opposite side of ‘block 
transactions’, and (iii) by narrowing the 
spread between the bid and asked. 


Providing system-wide protection of limit 
orders would also help to reduce market 
‘fragmentation’ (in the sense of failure of 
the best bid to meet the best offer) by 
significantly reducing the possibility of a 
transaction occurring in any market at a 
price outside the spread of the limit orders 
in the system without satisfying the better 
bids and offers represented by such limit 
orders. Certain means of system-wide 
protection of limit orders could also serve 
to enhance competition by affording wider 
access to information about limit orders 
and a greater opportunity for specialists 
and market makers to compete in providing 
the other side of limit orders. 


NMAB Letter at 7-8 (footnote omitted). The NMAB 
commented favorably on industry efforts to develop 
alternatives to a composite book, but stated that 


{s]ince it is not clear that a suitable alternative can be 
found and agreed upon within [a few months], the 
[NMAB] recommends that the Commission pursue its 
analysis and decision-making process with respect to 
a composite book while industry efforts are 
proceeding. 


Id. at 26. 
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the 1975 Amendments.'2 With respect to the need for 
limit order protection, the Commission, after 
considering the numerous comments received 
concerning the Commission’s suggestion for a 
composite book as well as the views of the NMAB, 
requested the self-regulatory organizations to take 
joint action 


to develop and implement a central limit 
order file (the ‘Central File’) for public 
agency orders to buy and sell qualified 
securities in specified amounts at specified 
prices (‘public limit orders’).1 


The Commission described the objectives and method 
of operation of the proposed Central File as follows: 


The objectives of a Central File are 
relatively simple: to make available a 
mechanism in which public limit orders can 
be entered and queued for execution in 
accordance with the auction trading 
principles of price and time priority and by 
means of which such orders can be 
assured of receiving an execution prior to 
the execution of any other order by a broker 
or dealer at the same or an_ inferior 
HnCe.. 5... 


Public limit orders would assume their 
place in, and have an equal opportunity to 
achieve an execution throughout, that 
system without regard to the market or 
geographical location from which those 
orders were entered or in which other 
transactions required to yield priority to 
orders in the Central File were effected. 
Execution priority for orders entered in the 
Central File over all other orders would be 
required by rule.14 


The Commission then requested each self-regulatory 
organization to inform the Commission of its 
willingness to undertake joint implementation of a 
Central File and urged the self-regulatory organiza- 
tions to submit a joint plan for its design, 
construction and operation. 





12Securities Exchange Act Release No. 14416 
(January 26, 1978), 43 FR 4354. 


13g. at 34, 43 FR at 4359 (footnote omitted). 
141g. at 34-36, 43 FR at 4359 (footnote omitted). 
15/d. at 36, 43 FR at 4359. 
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In Response to this request, the Commission received 
several proposals describing alternative means of 
achieving the goal of inter-market limit order 
protection. The National Association of Securities 
Dealers, Inc. (“NASD”) submitted a “Technical Plan 
for the Development of a National Market System” 
(“Technical Plan”) describing an electronic facility 
(based upon the technology and computer facilities of 
the existing NASDAQ electronic inter-dealer quotation 
system) functionally similar to the Central File 
proposed by the Commission in the January 
Statement. The Technical Plan proposed that all 
qualifed brokers would be permitted to enter limit 
orders into the facility for execution by qualified 
market makers'® based upon price and time priority 
within the system. The NASD’s Board of Governors, 
however, expressly reserved judgement on the policy 
and regulatory issues associated with the implemen- 
tation of the facility described in the Technical Plan, 
stating that further study was necessary to determine 
whether exclusion of non-public limit orders from the 
Central File and whether protection of orders entered 
in the File against executions at the same price as 
well as executions at an inferior price would be appro- 
priate. 17 


Most other self-regulatory organizations opposed 
creation of a Central File as described in the January 
Statement. These commentators argued that the kind 
of priority proposed to be afforded public limit orders 
entered into the Central File’8 would have significant 
and deleterious effects on the exchange trading 
process. In essence, these commentators asserted 
that such a preference for public limit orders would 
provide a major trading advantage to those orders, 





16in the January Statement, the Commission stated 
that: 


[i]t currently appears that, for technological 
among other reasons, it may be appropriate 
to confine the capacity to execute against 
public limit orders in the Central File to 
persons performing market making func- 
tions in a qualified market. 


Id., 43 FR at 4359. 


17See letter from Gordon S. Macklin, President, 
NASD, to George A. Fitzsimmons, Secretary, SEC, 
May 30, 1978, contained in File No. S7-735-A. 


18in the January Statement, the Commission 
proposed that public limit orders entered in the Central 
File would have absolute priority over all other orders 
at the same price. See January Statement, supra note 
12, at 35-36, 43 FR at 4359. 





thereby creating a disincentive to the commitment of 
market making capital by dealers, and would 
eventually lead to the elimination of exchange trading 
floors by inexorably carat all trading into a fully 
automated trading system.! In addition, several self- 
regulatory organizations suggested that, in lieu of the 
immediate implementation of a Central File, the 
Commission should permit the participants in the 
Intermarket Trading System (“ITS”)20 sufficient time 
to attempt to provide limit order protection on an 
inter-market basis using the ITS. Specifically, the New 
York Stock Exchange, Inc. (“NYSE”) and the MSE 
submitted proposals which envisioned the electronic 
dissemination and display of limit order information 
from each market center and use of the ITS to assure 
inter-market price protection of displayed limit orders 
in any market. 


The NYSE and MSE proposals did, however, differ in 
their treatment of the question of whether or not 
inter-market price protection should be mandatory. 
The NYSE, on the one hand, suggested that such 
protection should be provided on a voluntary basis 
rather than by the imposition of a rule. The NYSE 
stated: 


Undoubtedly competitive pressures will 
force each market center’s participants to 





19sSee, e.g., letter from Richard B. Walbert, President, 
Midwest Stock Exchange, Inc. (“MSE”), to George A. 
Fitzsimmons, Secretary, SEC, November 24, 1978 
(“MSE Letter’), at 34-38, contained in File No. 
$7-735-A. 


20The ITS is an inter-market communications linkage, 
implemented jointly by several exchanges in 1978 
pursuant to a plan approved by the Commission [15 
U.S.C. 78k-1(a)(3)(B)], which provides facilities and 
procedures for the routing of orders for the purchase 
and sale of multiply-traded securities between market 
centers for execution. See Securities Exchange Act 
Release Nos. 14661 (April 14, 1978) and 15058 (August 
11, 1978), 43 FR 17419 and 36732. All self-regulatory 
organizations other than the Cincinnati Stock 
Exchange (“CSE”) and the NASD are participating in 
the ITS and 405 securities are currently traded through 
the system. The ITS participants expect that 500-600 
securities will be traded in the system by July 1, 1979, 
and discussions are continuing between the ITS 
participants and the NASD regarding linking “third 
market” dealers through the ITS. 


21See letter from James E. Buck, Secretary, NYSE, to 
George A. Fitzsimmons, Secretary, SEC, May 31, 1978 
(“NYSE Letter’); MSE Letter, supra note 19. Both 
letters are contained in File No. S7-735-A. 


reach out through ITS for better prices, 
rather than to effect executions in their 
own market centers at inferior prices. The 
[NYSE], for its part, will also strongly 
encourage its members to reach through 
ITS any time a better price is available 
anywhere in the system. These pressures, 
consistent with an agent’s responsibilities 
to his customer, will protect limit orders 
throughout the system against transactions 
at inferior prices. 


The MSE disagreed, arguing that “competitive 
pressures alone [would not provide] sufficient 
impetus for market participants to change voluntarily 
the manner in which and the location at which they 
trade.”23 Instead, the MSE called for the adoption of a 
Commission rule requiring protection of all displayed 
limit orders against executions at inferior prices. 


On March 22, 1979, the Commission issued a release 
on the development of a national market system in 
which it assessed the progress made during the past 
year toward achievement of a national market system 
and indicated the Commission’s views as to those 
issues which next should be resolved and those steps 
which next should be taken to continue progress 
towards that system.29 In that Status Report, the 
Commission indicated that it was refocusing its 
attention from immediate implementation of the type 
of Central File described in the January Statement to 
near-term achievement of nationwide price protection 
for all public limit orders. The Commission stated: 


While the Commission cannot predict 
accurately the consequences of imple- 
menting a limit order protection system 
based on affording orders in a Central File 
priority over all other buying and selling 
interest, the Commission recognizes the 
possibility that introduction of a system 
based upon the absolute time priority 
concept could have a radical and potenti- 
ally disruptive impact on the trading 
process as it exists today. Therefore, 
industry and Commission efforts should be 
concentrated on the achievement of nation- 
wide price protection for all public limit 





22NYSE Letter, supra note 21, at 25. 
23MSE Letter, supra note 19, at 43. 
241g. at 42-43. 


25Securities Exchange Act Release No. 15671 (March 
22, 1979) (“Status Report”), 44 FR 20360. 
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orders based upon the principle of price 
pitority. 


The Gommission believes that nation-wide 
price protection—whereby any appropri- 
ately displayed public limit order for a 
qualified security is assured of receiving an 
execution prior to any execution by a 
broker or dealer at an inferior price—should 
be a basic characteristic of a national 
market system.26 


In addition to establishing inter-market limit order 
price protection as a near-term national market 
system objective, the Commission indicated its 
willingness to permit the ITS participants to 
experiment with the enhance that system as a means 
of providing price protection. The Commission 
requested that each of the self-regulatory organiza- 
tions commit to working actively together to develop 
and implement a joint plan which, at a minimum, 
would call for establishing a pilot program for 
providing price protection for a limited number of 
— securities by the end of calendar year 
1980. 


Finally, the Commission indicated its intention to 
propose a rule requiring mandatory price protection 
on an inter-market basis. The Commission stated that 
the proposed rule 


[would have] an effective date sufficiently 
distant to afford time for the industry to 
design and put in place procedures and 
facilities needed to assure price protection 





26/d. at 18-19, 44 FR at 20362-63 (footnotes omitted). 
The Commission stated that, for purposes of 
determining which orders are to be afforded inter- 
market price protection, 


the term ‘public limit order’ should be 
construed as any limit order to purchase or 
sell a qualified security not tor the 
proprietary account of a broker or dealer or 
any person associated with a broker or 
dealer which is entered into a market 
center’s limit order repository (whether that 
be a specialist’s book or some other similar 
mechanism) and displayed in other market 
centers. 


Id. at 19, n. 24, 44 FR at 20362, n. 24. 
27id. at 23-24, 44 FR at 20363. 


374/SEC DOCKET 


for all public limit orders 


securities. 


in qualified 


ll. Discussion 
A. Description of Proposed Rule 


The proposed price protection rule, Rule 11Ac1-3 
under the Act (17 CFR §240.11Ac1-3), would require 
that all public limit orders29 which are collected in a 
particular market center20 and disseminated by that 
market center for display in other market centers 
(“displayed public limit orders”), receive inter-market 
price protection against executions at inferior prices. 
The proposed rule would prohibit any broker or dealer, 
on and after the effective date of the rule, from 
executing a transaction in any market center, in any 
security subject to its provisions, at a transaction 
price’' inferior to the price of any displayed public 
limit order unless that broker or dealer, either 
simultaneously with or immediately after execution of 
the transaction, satisfies all such displayed public 
limit orders which are at superior prices. 





281d. at 25, 44 FR at 20363. 


22The term “public limit order” would be defined to 
mean any limit order for the account of any person 
other than a registered broker or dealer or an 
associated person of a registered broker or dealer. As 
discussed more fully in note 49 infra, the Commission 
specifically solicits public comment on the appro- 
priateness of this definition. 


30The term “market center’ would be defined to 
mean, with respect to any reported security, (i) any 
exchange on which or through whose facilities trans- 
actions in that security are executed, and (ii) any third 
market marker who executes, in that capacity, trans- 
actions in that security. 


31The term “transaction price” would be defined to 
mean, with respect to a transaction in a reported 
security, the price of that transaction required to be 
reported pursuant to a transaction reporting plan 
approved by the Commission pursuant to proposed 
Rule 11Aa3-1 under the Act (17 CFR §240.11Aa3-1) 
(exclusive of any commission, commission equivalent 
or differential charged in connection with the trans- 
action). 


32Nothing in the proposed rule, however, would 
prevent a broker or dealer from satisfying all displayed 
public limit orders at superior prices to his proposed 
transaction price prior to the execution of the trans- 
action (sometimes referred to as “walking down the 
book”) so that, at the time of execution, no such 





The prices at which the displayed public limit orders 
would be satisfied would depend upon the relation of 
the proposed transaction price to the best bid and 
offer made available by a market center under the 
Commission’s quotation rule, Rule 11Ac1-1 under the 
Act (17 CFR §240.11Ac1-1). If the transaction price is 
not more than 1/8 point outside the best quotation 
(i.e., lower than the highest bid or higher than the 
lowest offer), all displayed public limit orders at 
superior prices would be satisfied at their limit prices; 
if the transaction price is 1/4 point or more outside 
the best quotation, all displayed public limit orders at 
superior prices would be satisfied at the transaction 
price. 


Coverage of the proposed rule would be limited to 
reported securities’* included in a market linkage 





orders would remain at superior prices (and, there- 
fore, the broker or dealer would have no obligations 
under the proposed rule). However, in situations 
where the proposed transaction price is sufficiently 
away from the market so that the “gap print pricing” 
provisions of the price protection rule would be 
triggered if the broker-dealer did not “walk down the 
book,” the Commission expects, if the proposed rule 
is adopted, to encourage brokers and dealers to 
provide displayed limit orders with “gap print pricing” 
in accordance with proposed Rule 11Ac1-3 rather than 
executing limit orders first at their limit prices and 
then executing the proposed transaction. 


The Commission notes that avoidance of “gap print 
pricing” by ‘walking down the book” is, of course, 
possible today in connection with block transactions 
executed in the “primary” market center (and which 
would otherwise be subject to the procedures 
specified in NYSE Rule 127). Commentators who 
believe that “walking down the book” prior to 
effecting a block transaction, to the extent it may 
occur if the proposed rule is adopted, can, and 
should, be prevented are requested to describe 
whatever methods or procedures they believe will be 
appropriate to ensure that the “gap price printing” 
requirements of the rule would not be avoided. 


33The requirement that displayed public limit orders 
be satisfied at the transaction price (as opposed to 
the limit prices) is based on although no identical to, 
the “gap printing” principle embodied in NYSE Rule 
127. 


34The term “reported security” would be defined to 
mean 


(i) any equity security or class of equity 
securities designated as ‘qualified securi- 
ties’ pursuant to Section 11A(a)(2) of the 


system implemented or operated in accordance with a 
plan approved by the Commission under Section 
11A(a)(3)(B) of the Act [15 U.S.C. 78k-1 (a)(3)(B)}.9° 
The rule would therefore cover all securities included 
in the ITS, the only market linkage system 
implemented thus far pursuant to a Section 
11A(a)(3)(B) plan,96 although the definition of markert 
linkage system contained in the proposed rule is 
broad enough to cover the automated multiple-dealer 





Act and for which transaction reports are 
required to be collected, processed and 
made available pursuant to §240.11Aa3-1 
([proposed] Rule 11Aa3-1 under the Act); 
and 


(ii) any other equity security or class of 
equity securities for which transaction 
reports are collected processed and made 
available pursuant to an effective transtions 
reporting plan. 


The language of the definition of “reported security” 
is taken from the recently proposed amendments to 
Rule 17a-15 under the Act (17 CFR §240.17a-15), 
which would, among other things, redesignate that 
rule as Rule 11Aa3-1 under the Act and establish 
procedures for amendment of transaction reporting 
plans. Securities Exchange Act Release No. 15250 
(October 20, 1978), 43 FR 50606. If the proposed 
amendments are not adopted, the definition of 
“reported security,” for purposes of proposed Rule 
11Ac1-3, would be changed to read as follows: 


(1) The term “reported security” shall 
mean any equity security or class of equity 
securities as to which last sale information 
is reported in the consolidated transaction 
reporting system contemplated by 
§240.17a-15 (Rule 17a-15 under the Act). 


3section 11A(a)(3)(B) of the Act authorizes the 
Commission, in furtherance of the statutory directive 
to facilitate the establishment of a national market 
system, 


by rule or order, to authorize or require 
self-regulatory organizations to act jointly 
with respect to matters as to which they 
share authority under [the Act] in planning, 
developing, operating, or regulating a 
national market system (or a subsystem 
thereof) or one or more facilities 
thereof.... 


36See Securities Exchange Act Release Nos. 14661 
(April 14, 1978) and 15058 (August 11, 1978), 43 FR 
17419 and 36732. 
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trading system of the CSE (“CSE System”)9? if it 
joins with another self-regulatory organization to file a 
Section 11A(a)(3)(B) plan covering the implementation 
or operation of the CSE System. 


Finally, the proposed rule contains an exemptive 
provision permitting the Commission to exempt from 
the provisions of proposed Rule 11Ac1-3, either 
unconditionally or on specified terms and conditions, 
any broker, dealer or reported security if the 
Commission determines that such exemption is 
consistent with the public interest, the protection of 
investors and the removal of impediments to, and 
perfection of the mechanisms of, a national market 
system. The proposed exemptive provision is 
designed to address only extraordinary circumstances 
where relief from the operation of the rule would 
clearly be warranted, such as malfunctions in 
communication and data processing facilities needed 
to transmit and display limit order information or to 
route orders between and among market centers. If 
the proposed rule is adopted, the Commission does 
not intend to grant exemptions to the price protection 
rule which would have the effect of exempting entirely 
market centers with relatively little trading in 
securities covered by the rule (and brokers and dealers 
trading in those markets). 





37As a practical matter, however, all securities which 
are currently traded actively in the CSE System would 
be covered by the proposed rule because they are also 
included in the ITS. 


38The Commission has, in connection with the 
implementation of the consolidated transaction 
reporting system pursuant to Rule 17a-15 under the 
Act (17 CFR §240.17a-15) and the consolidated 
quotation system pursuant to Rule 11Ac1-1 under the 
Act (17 CFR §240.11Ac1-1), granted exemptions to 
certain exchanges based on their trading volume. See, 
e.g., Securities Exchange Act Release Nos. 11385 
(April 30, 1975), 40 FR 1988 (exemption from trans- 
action reporting requirements of Rule 17a-15 for Inter- 
mountain Stock Exchange); 15010 (July 28, 1978), 43 
FR 33976 (exemption from Rule 11Ac1-1 for CSE in 
securities not included in the CSE System); 15011 
(July 28, 1978), 43 FR 33983 (exemption from Rule 
11Ac1-1 for Intermountain Stock Exchange); 15013 
(July 28, 1978), 43 FR 33981 (partial exemption from 
Rule 11Ac1-1 for Philadelphia Stock Exchange, Inc.). 
Certain of the exchanges to which these exemptions 
have been granted are also not participants in either of 
the pilot market linkage systems currently in 
operation. As further progress is made in the 
establishment of a national market system, 
particularly when inter-market price protection for 
displayed public limit orders is achieved, the 
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B. Major Issues 


The following is a discussion of certain issues raised 
by proposed Rule 11Aci-3 which deserve special 
attention or on which public comment is specifically 
solicited. 


1. Need for Commission Rulemaking. As the 
Commission stated in its recent Status Report, the 
Commission’s first priority for the near term in 
facilitating the establishment of a national market 
system is the achievement of “nation-wide price 
protection for public limit orders against executions at 
inferior prices,” and that, as an initial step towards 
this end, the Commission would afford the 
proponents of the ITS “time to experiment with and 
further enhance that system as a means of ahaha, 
intermarket price protection for public limit orders.”"4 


As the Commission stated in the Status Report, it 
currently appears that “two types of initiatives are 
necessary to achieve nation-wide price protection for 
displayed public limit orders by means of the ITS.” 

The first of these initiatives is collective action on the 
part of the self-regulatory organizations to (i) provide 
for the collection, dissemination and display of limit 
order information from each market center, and (ii) 
substantially improve the operating characteristics of 
the ITS.42 The second of these initiatives is the 
proposal of a Commission rule requiring inter-market 
price protection.43 The Commission believes, as a 





Commission intends to reexamine those exemptions 
to determine whether the existence of trading in 
securities with multiple trading interest in a market 
center which does not report its transactions in the 
consolidated transaction reporting system, does not 
make its quotations available pursuant to the 
Commission’s quotation rule, and is not linked to 
other market centers through a market linkage 
system, is consistent with the goals and objectives of 
a national market system. 


39Status Report, supra note 25, at 14, 44 FR at 20362. 
40g. at 20, 44 FR at 20363. 


41 iq. at 20-22, 44 FR at 20363. 


421n addition, if the ITS is used to provide 
inter-market price protection, it will be necessary 
either to find a way to provide a link between the CSE 
System and the ITS or have CSE System terminals 
available in each market center. 


43Status Report, supra note 25, at 24, 44 FR at 20363. 





preliminary matter, that such a rule appears appro- 
priate in the public interest and for the protection of 
investors and will further facilitate the establishment 
of a national market system. In particular, it appears 
that the rule will contribute to ensuring the fairness of 
the markets and will help provide an opportunity for 
public orders to meet without the participation of a 
dealer.** In addition, adoption of the proposed rule 
might increase the potential for competition between 
and among market centers. 


As discussed above, however, the NYSE, in its 
submission describing its proposal for inter-market 
price protection, argued that such a rule was not 
necessary and that competitive forces alone would 
ensure that public limit orders represented in the 
various market centers are protected against inferior 
executions. The Commission believes that such 
arguments deserve further exploration, and the 
Commission requests commentators to provide their 
views as to whether competitive forces alone would be 
sufficient to ensure inter-market price protection for 
all displayed public limit orders. 


2. Effective Date. The proposed effective date for 
Rule 11Ac1-3 is July 1, 1981. The Commission 
believes that the proposed effective date is 
sufficiently distant to afford time for the industry to 
design and put into place procedures and facilities 
needed to assure price protection for all public limit 
orders in securities included in a market linkage 
system.*° The Commission wishes to reemphasize, 
however, that it expects a pilot program in 
inter-market price protection to begin before the end 





44See Section 11A(a)(1)(C)(v) [15 U.S.C. 78k-1(a)(1)- 
(C)(v)]. See also note 4 supra and accompanying text. 
The legislative history of the 1975 Amendments 
indicates that the Commission has clear authority to 
adopt such a rule. The Senate Committee stated 
in its report on S.249 that: 


The Committee is satisfied that $.249 
grants the Commission complete and 
effective authority to implement a system 
for the satisfaction of public limit orders. 


Senate Report, supra note 3, at 18, [1975] U.S. Code 
Cong. & Ad. News at 196. 


45see Section 11A(a)(1)(C)(ii) of the Act [15 U.S.C. 
78k-1(a)(1)(C)(ii)]. But see discussion infra at pp. 
36-40. 


46 See Status Report, supra note 25, at 25, 44 FR at 
20363. 


of calendar year 1980—well before the proposed 
effective date of Rule 11Ac1-3.47 


In the Commission’s recent national market system 
Status Report, the Commission requested each self- 
regulatory organization to inform the Commission in 
writing, by May 1, 1979, of its commitment to work 
actively with other such organizations on a plan for 
the development and implementation of procedures 
and mechanisms for inter-marker price protection.48 
The Commission expects that plan, which is to be 
submitted to the Commission by September 1, 1979, 
to specify the steps by which a pilot program will be 
implemented and provide that, during the period the 
pilot is in operation, use of the price protection 
procedures and mechanisms described in the plan will 
be mandatory for brokers and dealers in market 
centers participating in the pilot, notwithstanding the 
fact that Rule 11Ac1-3, if adopted, will not yet be 
effective. 


3. Coverage of Rule 11Ac1-3. As discussed above, 
proposed Rule 11Ac1-3 would provide inter-market 
price protection only for displayed public limit 
orders.49 However, as the Commission noted in the 
Status Report, the Commission believes it is appro- 
priate to address, in context of this proposal, whether 
there are any regulatory policy or practical reasons to 
limit the application of the price protection concept 





47 iq. at 23, 44 FR at 20363. 
48sec id. at 23-24, 44 FR at 20363. 


49A5 noted above, the definition of “public limit 
order” would not include any order for the account of 
a registered broker or dealer or a person associated 
with a registered broker or dealer. See note 29 supra. 
The proposed definition would thus exclude from the 
protections afforded by the rule orders for the account 
of natural persons associated with registered brokers 
and dealers, such as registered representatives, as 
‘well as broker-dealer proprietary orders which are 
entered from off-floor and, arguably, are not 
generated under circumstances where the broker- 
dealer has a time and place advantage over non- 
professionals. The Commission specifically solicits 
comment on whether orders in these categories, or 
others, should also be treated as ‘public limit orders” 
for purposes of determining inter-market price 
protection. In addition, the Commission solicits the 
views of interested persons as to whether inter-market 
price protection should be afforded to all displayed 
limited price orders—not just public limit orders 
(however defined). 
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soley to public limit orders.°0 As the Commission 
stated: 


It may be that, in addition to protection of 
public limit orders, price protection can 
easily be afforded to all displayed bids and 
offers at the market, whether public or 
professional, such that any displayed 
quotation would be entitled to price 
protection up to the amount of its 
associated quotation size.9! 


In discussing the possible merits of a price protection 
system affording inter-market protection for all 
displayed bids and offers at the market (in addition to 
displayed public limit orders away from the market), 
the Commission stated that it may be that 


[p]roviding price protection to all buying 
and selling interest collected by a 
particular market center and disseminated 
by that market center as part of its current 
bid or offer will not only improve liquidity 
but also avoid a number of practical 
problems and trading anomalies which 
seem certain to arise from restricting price 
protection to public limit orders. 


For example, in order to provide price 
protection for public limit orders at the 
market, but not for other buying and selling 
interest displayed as part of the current 
quotation, it will be necessary to develop a 
separate composite display of prices and 
sizes reflecting that portion of each market 
center’s current quotation represented by 
public limit orders. Second, confinement of 
nation-wide price protection to public limit 
orders could result in buying and selling 
interest at the market in a given market 
center (e.g., representing dealer interest) 
being bypassed as public limit orders 
in that market at inferior prices are required 
to be filled by orders transmitted from 
another market.°2 


In light of those factors, the Commission concluded 
that: 





S0status Report, supra note 25, at 27, 44 FR at 20364 
(footnote omitted). 


Sli, 
52/g. at 27-28, 44 FR at 20364 (footnote omitted). 
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it would appear that, if nation-wide price 
protection is to be accomplished in a fair 
manner consistent with the purposes of the 
Act, it ultimately should encompass 
protection for all buying and selling 
interest displayed by a particular market 
center as part of its current bid or 
offer—regardiess of whether or not that 
interest is comprised of public limit orders 
—as well as all displayed public limit 
orders away from the market at prices 
superior to the price of a proposed trans- 
action. In this context, nation-wide price 
protection for public limit orders should be 
viewed as an interim step toward, and 
experiment in, the achievement of price 
protection for all displayed orders. 


The Commission is interested in receiving the views 
of the self-regulatory organizations, the securities 
industry and the investing public as to (i) whether the 
goal of price protection for all displayed quotations is 
desirable and feasible, and, if so, (ii) whether it would 
be appropriate to bypass the interim step of providing 
price protection only for displayed public limit orders 
and proceed directly to the enhanced goal.Y* Persons 
favoring modifying proposed Rule 11Ac1-3 to provide 
for price protection for all published bids and offers 
comprising a market center’s current quotation and for 
public limit orders away from the market should 
discuss any unique technical or practical problems 
arising from such. an approach which are not present 
in achieving price protection only for public limit 
orders. Commentators should also discuss whether, 
in their view, achievement of price protection for all 
displayed buying and selling interests at the market 
without first achieving the interim goal of price 
protection only for public limit orders would require a 
greater lead time then achievement of the interim goal 
alone and, therefore, whether adjustment of the 
proposed effective date of the rule, as modified, 
would be necessary. 


4. Gap Print Pricing. Proposed Rule 11Ac1-3 would 
require that, in situations where the proposed trans- 
action price is 1/4 point or more outside the best 
quotation, displayed public limit orders would have to 
be satisfied at the transaction price rather than at their 
limit prices. This requirement embodies the 





53g. at 29-30, 44 FR at 20364. 


S4iq. at 30, 44 FR at 20364. 
55g, 


S6See note 33 supra and accompanying text. 





principle of “gap price printing,” which currently 
applies to certain block transactions executed on the 
NYSE and which the Commission identified in its 
recent Status Report as a feature which should be 
implemented as part of a program of inter-market 
price protection for public limit orders. In this regard, 
the Commission stated: 


As a preliminary matter, the Commission 
believes that, unless compelling arguments 
are presented to the contrary, gap price 
printing for displayed public limit orders 
away from the market should be a 
Fa in the 


characteristic of price 
national market system. 


The Commission specifically solicits the views of 
interested persons as to (i) whether gap price printing 
should be a characteristic of price protection in a 
national market system, and, if so, (ii) whether the 
method of gap price printing provided in proposed 
Rule 11Aci-3 is the most appropriate means of 
achieving that result. Persons favoring alternative 
methods of gap price printing are requested to provide 
a justification for each alternative proposed as well as 
draft language implementing each such alternative. 


5. Size Limitation. Proposed Rule 11Ac1-3, if 
adopted, would provide for inter-market price 
protection for all displayed public limit orders 
regardless of size. It has been argued that it might be 
appropriate to impose size limitations on limit orders 
entered into a particular market center’s limit order 
facility and afforded inter-market protection in order 
“to avoid possible problems associated with institu- 
tional ‘step-ins’ and other possible trading disrup- 
tions ....”%° The Commission specifically solicits 
comment on whether limitations on the size of public 
limit orders afforded inter-market price protection are 
appropriate, and, if so, whether such limitations 
- should (i) be included as part of Rule 11Ac1-3 (instead 
of being a matter addressed by the rules of each 
market center which govern the use of that market 
center’s limit order facility), and (ii) be imposed in 





57Status Report, supra note 25, at 19, n. 26, 44 FR at 
20363, n. 26. 


S8NYSE Letter, supra note 21, at 22. The Commission 
specifically solicits comment on the nature of such 
possible problems and trading disruptions, and 
whether such problems or disruptions, should they 
occur, would have different impacts on various 
categories of market participants, e.g., members 
placing proprietary orders from on-floor or off-floor 
institutional customers or customers who are 
individuals. 


connection with all transactions at prices inferior to 
displayed public limit orders or only in connection 
with block transactions (e.g., if a block were to be 
executed in a particular market center at a price which 
would trigger application of proposed Rule 11Ac1-3 
and there was a public limit order for 20,000 shares at 
a better price in that or another market center, only a 
limited amount of the order (say 2,500 shares) would 
be required to be satisfied pursuant to the rule). 


6. Effects on Competition. Section 23(a)(2) of the 
Act [15 U.S.C. 78w(a)(2)] requires the Commission, in 
adopting rules under the Act, to consider the anti- 
competitive effects of such regulation and to balance 
any anti-competitive impact against the regulatory 
benefits gained in terms of furthering the purposes of 
the Act. The Commission has, as an initial matter, 
examined proposed Rule 11Ac1-3 in light of the 
standards cited in section 23(a)(2) and is aware that 
adoption of the proposed rule may have effects on 
competition. However, because, in part, the impact of 
proposed Rule 11Ac1-3 on competition may be to 
increase the potential for competition between and 
among markets, and will certainly increase the 
potential for competition among brokers and dealers 
and among orders, the Commission is unable to 
conclude, as a preliminary matter, that adoption of 
the proposal would impose any burden on competi- 
tion not necessary or appropriate in furtherance of the 
purposes of the Act. Moreover, because it appears to 
the Commission that the proposal will facilitate the 
establishment of a national market system and further 
other purposes of the Act,°Y the burdens on competi- 
tion which arguably would flow from implementation 
of proposed Rule 11Ac1-3 appear to be justified by the 
regulatory benefits gained by its adoption. 


Proposed Rule 11Ac1-3, if adopted, could affect 
competition in several ways. First, it would appear 
that adoption of the proposal would, to some degree, 
improve the competitive opportunities for specialists 
on regional exchanges who, in order to attract order 
flow, currently provide a form of “primary market 





59Persons favoring limiting the imposition of size 
limitations for inter-market price protection to block 
transactions should also describe with particularity 
how the term “block” should be defined for this 
purpose. 


60See generally Policy Statement, supra note 1, at 
18-21, December Release, supra note 4, at 47-53, 41 
FR at 4519-21, Securities Exchange Act Release No. 
13662 (June 23, 1977) at 63-69, 42 FR 33510, 33518-19, 
January Statement, supra note 12, at 13-14, 33-37, 43 
FR at 4355-56, 4359, Status Report, supra note 25, at 
14-30, 44 FR at 20363-64. 
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protection,” ij.e., they may agree to execute, as 
principal, a limit order on their book when there has 
been an execution in the “primary” market at a price 
inferior to the limit price and, in certain 
circumstances, where a transaction has occurred in 
the “primary” market at the limit price.91 Requiring 
satisfaction of displayed public limit orders in the 
manner contemplated by proposed Rule 11Ac1-3 
could, in the Commission’s view, reduce the burden 
and risk to regional specialists associated with 
providing that protection today (although regional 
specialists would appear to continue to have to 
provide “primary market protection” against trans- 
actions at the limit price), and thereby enhance their 
ability to compete for order flow. 


On the other hand, because the proposed rule, if 
adopted, would, for all practical purposes, require the 
clearing of all public limit orders in all markets in 
connection with any block transaction executed away 
from the market, it would no longer be possible to 
avoid limit orders in one market—particularly limit 
orders on the book in the “primary” market—by 
executing the block in some other market center 
where limit order interest may be minimal. As a result, 
adoption of the proposal arguably may adversely 
affect the ability of the regional exchanges to 
continue to attract blocks for execution. 


The Commission notes, however, that avoidance of 
buying and selling interest in the “primary” market is 
asserted to be only one of a number of factors which 
may influence the selection of a market center where a 
particular block transaction is to be executed. 
Moreover, adoption of the rule would only prevent 
“transporting” block transactions to a market center 
to avoid public limit order interest and not “trans- 
porting” blocks to avoid buying and selling interests 
of the specialist acting as dealer and that of other 
persons represented in the “primary” market which is 
not on the specialist’s book and which may well be 
much more substantial than the interest requested in 
that market in the form of limit orders. As a result, it 





681 Generally, market protection against “primary” 
market executions at the limit price (as opposed to 
protection against executions at prices inferior to the 
limit price) is “on volume,” j.e., the number of shares 


executed in the regional exchange will be in a 
specified ratio to the number of round lots executed in 
the “primary” market; the ratio is negotiated between 
the regional specialist and the broker placing an order 
with him and generally ranges between 1:1 (one share 
is given protection on the regional exchange for each 
share executed in the “primary” market), and 1:5 (one 
share is given protection on the regional exchange for 
each five shares executed in the “primary” market). 
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is not possible to determine at this time whether 
adoption of proposed Rule 11Ac1-3 would have any 
significant impact on regional exchanges. 


Even if the adoption of proposed Rule 11Ac1-3 results 
in some burdens on competition (which the 
Commission is not yet prepared to conclude), the 
Commission believes that such burdens, if they 
develop, appear to be outweighed by the regulatory 
purposes to be achieved by the proposal. Adoption of 
proposed Rule 11Ac1-1 would appear, as a preliminary 
matter, to further subtantially the purposes of the Act, 
particularly the Commission’s mandate under Section 
11A(a) of the Act to facilitate the establishment of a 
national market system and to assure, consistent with 
efficient execution capability and the practicability of 
execution of investors’ orders in the best market, an 
opportunity for investors’ orders to be executed 
without the participation of a dealer. 


In addressing proposed Rule 11Aci-3, commentators 
are specifically requested to comment on the potential 
competitive impact of this proposed regulation and 
the preliminary views expressed herein so that the 
Commission may further evaluate the proposal in light 
of section 23(a)(2) of the Act. 


lll. Request for Public Comment 


The Securities and Exchange Commission hereby 
proposes Rule 11Ac1-3 (17 CFR §240.11Ac1-3) 
pursuant to its authority under the Securities 
Exchange Act of 1934 [15 U.S.C. 78a et seq., as 
amended by Pub. L. No. 94-29 (June 4, 1975)], and 
particularly Sections 2, 3, 6, 10, 11, 11A, 15, 17 and 23 
thereof [15 U.S.C. 78b, 78c, 78f, 78j, 78k, 78k-1, 780, 
78q and 78w]. The text of the proposed rule is as 
follows: 


§240.11Ac1-3 Price protection for public limit orders. 


(a) 


Definitions. For purposes of this section, 


(1) The term “reported security” shall mean 


(i) any equity security or class of equity 
securities designated as “qualified securi- 
ties” pursuant to section 11A(a)(2) of the 
Act and for which transaction reports are 
required to be collected, processed and 
made available pursuant to §240.11Aa3-1 
([proposed] Rule 11Aa3-1 under the Act); 
and 


(ii) any other equity security or class of 
equity securities for which transaction 
reports are collected, processed and made 
available pursuant to any effective trans- 
action reporting plan. 





(2) The term “registered broker or dealer” shall mean 
any person registered as a broker or dealer under 
section 15 of the Act. 


(3) The term “limit order” shall mean an order for 
the purchase or sale of one or more round lots of a 
reported security at a specified price, or at a more 
favorable price if obtainable. 


(4) The term “public limit order’ shall mean a limit 
order for the account of a person other than a 
registered broker or dealer or an associated person of 
a registered broker or dealer. 


(5) The term “displayed public limit order” shall 
mean a public limit order as to which information 
regarding its price and size is (i) collected by the 
market center in which it is represented, and (ii) 
disseminated by such market center for electronic 
display in other market centers. 


(6) The term “market center” shall mean, with 
respect to any reported security, (i) any national 
securities exchange (“exchange”) in which or through 
those facilities transactions in that security are 
executed, and (ii) any third market maker who 
executes, in that capacity, transactions in that 
security. 


(7) The term “third market maker” shall mean any 
broker or dealer (other than a person making markets 
exclusively in odd-lots) who holds himself or herself 
out as being willing to buy and sell a reported security 
for his or her own account on a regular and 
continuous basis otherwise than on an exchange in 
amounts of less than block size (including any such 
broker who also represents, as agent, otherwise than 
on an exchange, orders to buy and sell such securities 
on behalf of any other person). 


(8) The term “market linkage system” shall mean any 
communications and data processing facility which (i) 
permits orders for the purchase and sale of a reported 
security, and responses to such orders, to be trans- 
mitted from one market center trading in such security 
to another such market center, or (ii) provides for 
electronic storage and execution of orders for the 
purchase and sale of a reported security entered from 
more than one market center. 


(9) The term “transaction price” shall mean, with 
respect to a transaction in a reported security, the 
price of that transaction to be reported pursuant to an 
effective transaction reporting plan (exclusive of any 
commission, commission equivalent or differential 
charged in connection with the transaction). 


(10) The term “transaction report” shall mean a 
report containing the price and volume associated 


with a completed transaction involving the purchase 
or sale of a security. 


(11) The term “effective transaction reporting plan” 
shall mean any plan for collecting, processing and 
making available transaction reports with respect to 
transactions in reported securities approved by the 
Commission pursuant to §240.11Aa3-1 ([proposed] 
Rule 11Aa3-1 under the Act). 


(12) The terms “bid” and “offer” 
meaning provided in §240.11Ac1-1 
under the Act). 


shall have the 
(Rule 11Ac1-1 


(b) Price protection requirement. On and after July 
1, 1981, no broker or dealer may execute a transaction 
in any market center, in any reported security which is 
included in a market linkage system implemented or 
operated in accordance with a plan approved by the 
Commission pursuant to section 11A(a)(3)(B) of the 
Act, at a transaction price inferior to the price of any 
displayed public limit order unless such broker or 
dealer, either simultaneously with or immediately 
after execution of such transaction, satisfies all such 
displayed public limit orders (i) at their limit prices, 
or, (ii) in the event the transaction price is more than 
1/8 point above the lowest offer for such security 
made available by any market center trading in such 
security (in the case of limit orders to sell) or more 
than 1/8 point below the highest bid for such security 
made available by any market center trading in such 
security (in the case of limit orders to buy), at the 
transaction price. 


(c) Exemptions. The Commission may exempt from 
the provisions of this section, either unconditionally 
or on specified terms and conditions, any broker, 
dealer or reported security if the Commission 
determines that such exemption is consistent with the 
public interest, the protection of investors and the 
removal of impediments to, and perfection of the 
mechanisms of, a national market system. 


(Secs. 2, 3, 6, 11, 15, 17, 23, Pub. L. 78-291, 48 Stat. 
881, 882, 885, 891, 895, 897, 901, as amended by 
Secs. 2, 3, 4, 6, 11, 14, 18, Pub. L. 94-29, 89 Stat. 97, 
104, 110, 121, 137, 155 (15 U.S.C. 78b, 78c, 78k, 780, 
78q, 78w, aS amended by Pub. L. 94-29 (June 4, 
1975)); Sec. 10, Pub. L. 78-291, 48 Stat, 89 (15 U.S.C. 
78j); Sec. 7, Pub. L. 94-29, 89 Stat. 111 (15 U.S.C. 
78k-1) 


Interested persons are invited to submit written 
presentations of views, data and arguments 
concerning proposed Rule 11Ac1-3 under the Act and 
the issues discussed above, including any impact on 
competition which would result from adoption of the 
proposal. Persons wishing to make such submissions 
should file ten copies thereof with George A. 
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Fitzsimmons, Secretary, Securities and Exchange 
Commission, Room 892, 500 North Capitol Street, 
Washington, D.C. 20549, not later than July 15, 1979. 
All submissions should refer to File No. S7-778 and 
will be available for public inspection at the 
Commission’s Public Reference Room, Room 6101, 
1100 L Street, N.W., Washington, D.C. 


By the Commission. 


George A.. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15771/April 26, 1979 


Delegation of Authority to the Director of the Division 
of Market Regulation 


AGENCY: Securities and Exchange Commission. 


ACTION: Final Rule. 

SUMMARY: The Commission is amending its 
regulations to delegate authority to the Director of the 
Division of Market Regulation to grant exemptions to 
responsible brokers and dealers acting in the capacity 
of third market makers from their obligation to 
communicate quotation information to the National 
Association of Securities Dealers, Inc. for dissemina- 
tion to quotation vendors. 

EFFECTIVE DATE: April 19, 1979. 

FOR FURTHER INFORMATION CONTACT: Stephen 
L. Parker, Division of Market Regulation, Securities 
and Exchange Commission, Room 391, 500 North 
Capitol Street, Washington, D.D. 20549, (202)755- 
8949. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion finds, in accordance with the Administrative 
Procedure Act (“APA”) [5 U.S.C. 553(b)(3)(B)], that 
this amendment relates solely to agency organization, 
procedures or practice and that notice and procedures 
pursuant to the APA are therefore not necessary and 
that such amendment shall be adupted, effective 
immediately. 


Accordingly, 17 CFR Chapter II is amended by adding 
a new paragraph (a)(28) to §200.30-3 reading as 
follows: §200.30-3 Delegaton of authority to Director 
of Division of Market Regulation. 
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(a) ese 


(28) To grant exemption from paragraph (c)(1) of 
Rule 11Ac1-1 (“Rule”) [§240.11Ac1-1], pursuant to 
paragraph (d) of the Rule, to responsible brokers or 
dealers acting in the capacity of third market makers 
within the meaning of the Rule. 


(Pub. L. 97-592, 76 Stat. 394, 15 U.S.C. 78d-1, 78d-2). 
By the Commission. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21011/April 20, 1979 


In the Matter of 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
P.O. Box 201 
Tulsa, Oklahoma 74102 


(70-6296) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Public Service 
Company of Oklahoma (“PSO”), an electric utility 
subsidiary of Central and South West Corporation 
(“CSW”), a registered holding company, has filed with 
this Commission an application-declaration pursuant 
to the Public Utility Holding Company Act of 1935 
(“Act”), designating Sections 6(b) and 12(c) of the Act 
and Rules 42 and 50 promulgated thereunder as 
applicable to the proposed transaction. All interested 
persons are referred to the application-declaration, 
which is summarized below, for a complete statement 
concerning the proposed transaction. 


PSO proposes to issue and sell at competitive bidding 
up to $75,000,000 aggregate principal amount of its 





first mortgage bonds, Series 0, due June 1, 2009 
(“Bonds”), to be dated June 1, 1979. The interest rate 
(which will be expressed in a multiple of 1/8 of 1%) 
and the price to be paid to PSO for the Bonds (which 
will not be less than 99% nor more than 102.75%) will 
be determined by competitive bidding. Except 
pursuant to the sinking fund provision mentioned 
below, none of the Bonds may be deemed before June 
1, 1984, if such redemption is for the purpose of 
refunding them through the use, directly or indirectly, 
of borrowed funds having an effective interest cost 
less than the effective interest cost of the Bonds. The 
Bonds will be subject to a sinking fund provision 
requiring the annual redemption of one percent of the 
aggregate principal amount of Bonds issued, such 
redemptions to commence for the 12 month period 
ending March 31, 1981. 


The Bonds will be issued under and secured by PSO’s 
First Mortgage Indenture dated July 1, 1945, as 
amended and supplemented, and as to be further 
amended by a supplemental indenture to be dated 
June 1, 1979. 


The net proceeds from the sale of the Bonds will be 
used by PSO to repay in full its short-term debt, 
which is expected to aggregate approximately 
$55,000,000 at the time of sale of the Bonds, and to 
pay costs incurred in its construction program. PSO 


estimates its construction expenditures (excluding 
allowance for funds used during construction) at 
$214,000,000 for 1979 and at $198,000,000 for 1980. 


None of the proceeds from sale of the Bonds shall be 
utilized to pay the cost of facilities (“interconnection 
facilities”) which would not be needed to provide 
service to customers of PSO if PSO were not part of 
the CSW System, nor will any expenditures be made 
by PSO for the construction or acquisition of any 
facility not so needed prior to the time all funds 
covered by this application-declaration have been 
expended. For the purpose of the foregoing 
representation, there are included within the meaning 
of the term “interconnection facilities” all facilities, 
the construction or acquisition of which are or would 
be part of any proposal for synchronous interstate 
operation of the CSW System forming the subject of 
the proceedings in Central and South West 
Corporation, et al. (Admin. Proc. File No. 3-4951) 
which would not also be required for the continuation 
of dissynchronous interstate/intrastate operation in 
the mode presently prevailing in the CSW System. 


The fees and expenses to be incurred in connection 
with the proposed transaction will be supplied by 
amendment. It is stated that the Corporation 
Commission of the State of Oklahoma has jurisdiction 
over the proposed transaction and that no other state 


commission and no federal commission, other than 
this Commission, has jurisdiction thereover. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 17, 1979, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application-declaration which he desires to controvert; 
or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicant-declarant at 
the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
filed or as it may be amended, may be granted and 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21012/April 20, 1979 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
Dallas, Texas 75250 


(70-5948) 


ORDER AUTHORIZING INCREASE IN THE NUMBER 
OF SHARES AUTHORIZED TO BE ISSUED AND SOLD 
PURSUANT TO A DIVIDEND REINVESTMENT AND 
STOCK PURCHASE PLAN, AND FOR EXTENSION OF 
PERIOD FOR THE ISSUANCE AND SALE OF SUCH 
SHARES 
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Central and South West Corporation (“CSW”), a 
registered holding company, has filed with this 
Commission a post-effective amendment to its 
application-declaration previously filed and amended 
in this matter pursuant to Sections 6(a) and 7 of the 
Public Utility Holding Company Act of 1935 (‘‘Act”) 
and Rule 50 promulgated thereunder concerning the 
following proposed transaction. 


By orders dated January 12, 1977, and April 24, 1978 
(HCAR Nos. 19850 and 20514), CSW was authorized 
to issue and sell through April 30, 1980 up to 282,108 
shares of its authorized but unissued common stock 
pursuant to its dividend reinvestment and stock 
purchase plan (the “Plan”). CSW now requests 
authority to increase the number of shares authorized 
to be issued under the plan by 717,872 shares (the 
“New Shares”) to bring the total number of shares 
authorized to be issued under the Plan to 1,000,000 
shares and to extend the time period authorized for 
such issuance through December 31, 1981. Proceeds 
derived by CSW from the sale of the New Shares will 
be applied through loans or equity contributions 
towards the continuing construction programs of 
CSW’s subsidiary committees. Such loans or equity 
contributions will be the subject of additional filings 
with this Commission. 


The Plan provides that holders of CSW’s common 
stock may automatically reinvest their cash dividends 
on their stock in the additional shares and, at their 
option, may make cash payments of not less than $10 
nor more than $3,000 per quarter for the same 
purpose. The additional shares will purchased from 
CSW each quarter by the First National Bank of 
Chicago (the ‘‘Plan administrator’), which will 
administer the Plan and act as agent for the 
participants in the Plan. The price per share of the 
additional shares will be equal to the average of the 
high and low prices of CSW’s common stock reported 
as New York Stock Exchange Composite Transactions 
on the cash dividend payment date or on the next 
preceding trading day if the dividend payment is not a 
trading day or no trades in CSW’s common stock 
occurred on the dividend payment date. Any holder of 
CSW’s common stock may join the Plan at any time. 
Participation in the Plan will be effective as of the first 
dividend payment date following receipt by the Plan 
administrator of an authorization from the stock- 
holder, subject to the requirement that such 
authorization must be received by the Plan 
administrator on or before the 15th day of the month 
in which a cash dividend is paid. Participants may 
make optional cash payments in any quarter. 
Participants will be permitted to withdraw from the 
Plan at any time, but if the Plan administrator receives 
the request to withdraw on or after the cash payments 
scheduled to be invested on such date will be so 
invested, but all subsequent dividends will be paid to 
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the shareholder unless he re-enrolls in the Plan. Upon 
withdrawing from the Plan, a participant may have the 
whole shares credited to his account under the Plan 
delivered to him, along with cash payments for 
fractional shares, or he may elect to have all his 
shares sold by the Plan administrator. 


CSW requests an exemption from the competitive 
bidding requirements of Rule 50 for the issuance and 
sale of common stock pursuant to the Plan. 


The record is incomplete with respect to fees and 
expenses to be incurred with the proposed 
transaction. No state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said post-effective amend- 
ment to the application-declaration, as amended, has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20963), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that the 
application-declaration, as further amended by said 
post-effective amendment, be granted and permitted 
to become effective: 


IT |S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended by said post-effective 
amendment, be, and it hereby is, granted and 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act, except that (1) certificates 
thereunder shall be filed quarterly, including a 
summary of the total shares issued and total net 
proceeds realized, and (2) the certificate reporting the 
results of the last quarter of the calendar year shall 
also include a summary of the total expenses 
incurred, directly or indirectly, by CSW from operating 
the Plan during the calendar year. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to fees and expenses 
to be incurred in connection with the proposed trans- 
action. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21013/April 20, 1979 


In the Matter of 


THE SOUTHERN COMPANY 
Atlanta, Georgia 


(70-6257) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
COMMON STOCK PURSUANT TO AN EMPLOYEE 
SAVINGS PLAN AND RELEASING JURISDICTION 


By order dated March 2, 1979 (HCAR No. 20941), the 
Commission authorized The Southern Company 
(“Southern”), a registered holding company, to issue 
and sell up to 6,000,000 shares of its authorized but 
unissued common stock pursuant to a dividend 
reinvestment plan. In addition, jurisdiction was 
reserved with respect to the issuance and sale of up to 
1,500,000 shares of its authorized but unissued 
common stock, par value $5 per share (“New Stock”) 
pursuant to an employee savings plan, pending 
completion of the record with respect to that trans- 
action. Southern has now filed an amendment to the 
previously amended application-declaration request- 
ing authority to issue and sell its New Stock and 
jurisdiction be released with respect to the 
transaction. 


Upon the basis of the facts in the record, amended as 
above indicated, it is hereby found that the applicable 
standards of the Public Utility Holding Company Act 
of 1935 (“Act”) and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it 
is appropriate in the public interest and in the interest 
of investors and consumers that the jurisdiction 
heretofore reserved be released: 


IT IS ORDERED, pursuant to the applicable provisions 


of the Act and the rules thereunder, that said 
application-declaration, as amended, be, and it hereby 
is, granted and permitted to become effective 
forthwith. 


IT IS FURTHER ORDERED, pursuant to applicable 
provisions of the Act and the rules promulgated 
thereunder that the jurisdiction reserved in the order 
of March 2, 1979, with respect to the issuance and 
sale of the common stock by Southern be, and it 
hereby is, released effective forthwith and the trans- 
action may be consummated subject to the terms and 
conditions of Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21014/April 23, 1979 


In the Matter of 


COASTAL STATES—LO-VACA SETTLEMENT TRUST 
MERCHANTILE NATIONAL BANK AT DALLAS 
Dallas, Texas 


(31-767) 


ORDER GRANTING EXEMPTION PURSUANT TO 
SECTION 3(a)(4) 


Coastal States—Lo-Vaca Settlement Trust (‘“Settle- 
ment Trust”) and Merchantile National Bank at Dallas, 
as trustee (‘‘Trustee’’), have filed with this 
Commission an application for exemption pursuant to 
Section 3(a) (4) of the Public Utility Holding Company 
Act of 1935 (“Act”), which is summarized below. 


Lo-Vaca Gathering Company (“Lo-Vaca”) proposes to 
enter into a settlement agreement (“Settlement Plan”) 
with several of its major natural gas customers in 
compromise of various claims by those customers 
against Lo-Vaca. The effectiveness of the Settlement 
Plan is conditioned on, among other things, (a) the 
approval of the courts wherein the settling customers 
have cases pending, and (b) an order by the Texas 
Railroad Commission establishing a new permanent 
rate for Lo-Vaca becoming final and non-appealable. 
Lo-Vaca is a wholly owned subsidiary of Coastal 
States Gas Producing Corporation (‘‘Producing”), 
which is, in turn, a wholly owned subsidiary of 
Coastal States Gas Corporation (“Coastal”). 


Coastal, through its subsidiaries, is engaged in pro- 
cessing, gathering, transporting and selling natural 
gas to and for municipalities, utilities, other pipeline 
companies and industrial concerns. Through its Rio 
Grande Valley Gas Company Division (“Rio Grande”), 
Coastal is directly engaged in the distribution of 
naturai gas at retail in a number of small cities and 
communities in the lower Rio Grande Valley of Texas. 
Coastal is, accordingly, a “gas utility company” 
within the meaning of Section 2(a)(4) of the Act. 
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The Settlement Plan provides, among other things, for 
the restructuring of Producing into a new enterprise to 
be named Valero Energy Corporation (“Valero”), which 
will consist of Producing’s present gas extraction and 
transportation facilities and Coastal’s Rio Grand 
division, and for the creation of the Settlement Trust, 
to which various securities of Coastal and Valero, 
including approximately 19% of the voting securities 
of Valero, will be transferred for the benefit of and in 
settlement of claims by Lo-Vaca’s customers. 


The Settlement Plan further provides that the Trustee 
of the Settlement Trust will use its best efforts to sell 
the securities held by the Settlement Trust by public 
or private sale for cash within seven years and to 
distribute the proceeds to the settling customers of 
Lo-Vaca. 


Section 2(a)(7)(A) of the Act defines a “holding 
company” to mean any company which directly or 
indirectly “owns, controls, or holds with power to 
vote” 10% or more of the voting securities of a public 
utility company. Upon transfer of 19% of the voting 
securities of Valero, a public utility company, to the 
Settlement Trust, the Settlement Trust and the 
Trustee will become “holding companies.” The appli- 
cants state, however, that they are entitled to an 
exemption from all provisions of the Act, except 
Section 9(a)(2), pursuant to Section 3(a)(4). Section 
3(a)(4) provides an exemption for a holding company 


and every subsidiary company thereof if “such holding 
company is temporarily a holding company solely by 
reason of the acquisition of securities for purposes of 
liquidation or distribution in connection with a bona- 
fide debt previously contracted or in connection with a 
bona-fide arrangement for the underwriting or distri- 
bution of securities...” 


The applicants state in support of the application that 
the Settlement Trust will hold the securities only 
temporarily until disposition can be appropriately 
accomplished in accordance with the terms of the 
Settlement Plan. 


Due notice of the filing of said application has been 
given (HCAR No. 20956) and no hearing has been 
requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found that 
the Settlement Trust and Trustee are temporary 
holding companies organized or serving solely for the 
purpose of distributing securities in connection with a 
settlement of legal claims. It is further found that 
granting of the exemption applied for will not be 
detrimental to the public interest or the interest of 
investors or consumers. 


IT IS ORDERED, accordingly, that the Settlement 
Trust and Trustee, and each of their subsidiaries as 
such be, and they hereby are exempted from all 


386/SEC DOCKET 


provisions of the Act, except Section 9(a)(2), which 
would otherwise apply because Valero, a gas utility 
company, is a subsidiary of the Settlement Trust and 
Trustee. The exemption herein granted does not 
extend to the Settlement Trust or the Trustee as a 
holding company with respect to any other public 
utility company that may in the future become a 
subsidiary of the Settlement Trust or Trustee. 


IT IS FURTHER ORDERED that the applicants shall 
file reports with this Commission within 60 days after 
the end of each calendar year showing the securities 
sold or otherwise disposed of during the year and the 
amount remaining at the end of the year. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21015/April 23, 1979 


In the Matter of 


METROPOLITAN EDISON COMPANY 
2800 Pottsville Pike, Muhlenberg Township 
Berks County, Pennsylvania 19605 


(70-6288) 


NOTICE OF PROPOSED SALE OF TRANSMISSION 
LINES AND SUBSTATIONS TO AN UNAFFILIATED 
ELECTRIC UTILITY 


NOTICE IS HEREBY GIVEN that Metropolitan Edison 
Company (‘“Met-Ed”), an electric utility subsidiary of 
General Public Utilities Corporation, a registered 
holding company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘Act’), designating Section 
12(d) of the Act and Rule 44 promulgated thereunder 
as applicable to the proposed transaction. All 
interested persons are referred to the declaration, 
which is summarized below, for a complete statement 
of the proposed transaction. 


Med-Ed is the owner of three 69 kv electric 
transmission lines and two substations, located in 
Dauphin County, Pennsylvania, which were con- 
structed and are currently used solely to provide 





electric service to Hershey Electric Company 
(“Hershey”). 


Hershey was recently acquired by Pennsylvania Power 
and Light Company (“PP&L”), which is an electric 
utility company, and an exempt holding company. 
Hershey has therefore notified Met-Ed that effective 
March 1, 1980, or such other date as may be mutually 
acceptable (the “termination date”), Hershey will 
discontinue obtaining its electric service requirements 
from Met-Ed and will, instead, obtain service from 
PP&L. 


The above mentioned facilities of Met-Ed will no 
longer be useful to Met-Ed after the termination date. 
Met-Ed therefore proposes to sell such facilities to 
PP&L in accordance with a sales agreement already 
worked out between the two companies, but subject 
to Commission approval. 


In order to enable PP&L to perform certain required 
engineering and construction work on the facilities 
prior to the termination date, Met-Ed has agreed to 
sell these facilities to PP&L on or about September 1, 
1979, and lease back the facilities, for the considera- 
tion of $1.00, until the termination date. 


It is stated by Met-Ed that the net book cost of the 
facilities at the expected date of sale, September 1, 
1979, will be approximately $523,055. The sale price of 
these facilities, determined on the basis of 
negotiations between Met-Ed and PP&L is $737,094. 


The fees and expenses to be incurred in connection 
with the proposed transaction will be supplied by 
amendment. It is stated that the Pennsylvania Public 
Utility Commission has jurisdiction over the proposed 
transaction. The Federal Energy Regulatory Commis- 
sion has jurisdiction over the acquisition by PP&L of 
the facilities that it will purchase from Met-Ed. It is 
stated that no other state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 17, 1979, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally (or by mail 
upon the applicant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date the declaration as filed or 


as it may be amended may be permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21016/April 25, 1979 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
260 Cherry Hill Road 


Parsippany, New Jersey 07054 


(70-6227) 


NOTICE OF PROPOSED INCREASES IN HOLDING 
COMPANY’S CAPITAL CONTRIBUTIONS TO SUBSID- 
IARIES 


NOTICE IS HEREBY GIVEN that General Public 
Utilities Corporation (“GPU”), a registered holding 
company, has filed with this Commission a post- 
effective amendment to its declaration previously filed 
and amended in this matter pursuant to the Public 
Utility Holding Company Act of 1935 (‘Act’), 
designating Section 12(b) of the Act and Rule 45 
promulgated thereunder as applicable to the proposed 
transaction. All interested persons are referred to the 
declaration, as amended by said post-effective 
amendment, which is summarized below, for a 
complete statement of the proposed transactions. 


By order dated December 29, 1978 (HCAR No. 20856), 
GPU was authorized to make cash capital 
contributions in amounts aggregating up to 
$90,000,000 through December 31, 1979, to two of its 
three major electric utility subsidiaries, Jersey Central 
Power & Light Company (“Jersey Central”) and 
Pennsylvania Electric Company (‘“Penelec’), such 
contributions not to exceed $65,000,000 to Jersey 
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Central and $35,000,000 to Penelec. No authorization 
was then sought for cash capital contributions to 
GPU’s other major electric utility subsidiary, 
Metropolitan Edison Company (“Met-Ed”) during the 
year. 


By post-effective amendment GPU requests that its 
authorization to make cash capital contributions to its 
subsidiaries for the period ending December 31, 1979, 
be increased from $90,000,000 to $235,000,000. GPU 
also requests that it be permitted to allocate the 
respective amounts of the proposed contributions 
among its subsidiaries so as to best match the needs 
of each as such needs develop during 1979, provided 
that within the requested $235,000,000 aggregate limit 
the capital contributions to Jersey Central, Met-Ed 
and Penelec would not exceed $180,000,000 
($29,500,000 of which has already been made in 1979), 
$125,000,000 and $35,000,000, respectively. Those 
needs will be affected by the earnings and internal 
cash generation, rate and timing of construction 
expenditures and indenture and charter restrictions on 
issuance of funded debt, short-term debt and 
preferred stock with respect to each subsidiary. 


It is stated that the cash capital contributions will be 
credited by each subsidiary to its respective capital 
accounts and the funds used for the purpose of 
financing their respective businesses, including the 
payment of construction expenditures and the repair 
and clean-up activities at the Three Mile Island nuclear 
generating station. The 1979 construction expendi- 
tures are currently estimated at $210,000,000 for 
Jersey Central, $50,000,000 for Met-Ed and 
$65,000,000 for Penelec. 


The fees and expenses to be incurred in connection 
with proposed transactions will be supplied by 
amendment. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any 
person may, not later than May 21, 1979, request in 
writing that a hearing be held on such matter, stating 


interested 


the nature of his interest, the reasons for such 
request, and issues of fact or law raised by said 
declaration, as amended by said post-effective 
amendment, which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the declaration, as 
amended by said post-effective amendment or as it 
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may be further amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21017/April 25, 1979 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 


MICHIGAN POWER COMPANY 
Three Rivers, Michigan 


(70-4389, Ad. Proc. 3-637; 54-249, Ad. Proc. 3-1427; 
70-5213, Ad. Proc. 3-4026) 


SUPPLEMENTAL ORDER AUTHORIZING PAYMENT 
OF FEES AND EXPENSES 


American Electric Power Company, Inc. (“AEP”), a 
registered holding company, and its electric utility 
subsidiary Michigan Power Company (“MPC”), have 
filed with this Commission post-effective amend- 
ments to their previous filings in the above-numbered 
proceedings pursuant to Sections 10 and 11(e) and 
other applicable provisions of the Public Utility 
Holding Company Act of 1935 (“Act”) and rules 
promulgated thereunder concerning the matters set 
forth below. 


These proceedings involved, respectively, the 
acquisition by AEP of MPC, the elimination of the 
minority interest in MPC and redemption of MPC’s 
preferred stock. See American Electric Power Co., 43 
SEC 407 (1967); 43 SEC 942 (1968); Michigan Power 
Co., HCAR No. 20569 (June 1, 1978). In each of these 
proceedings jurisdiction was reserved with respect to 





fees and expenses. Applications have now been filed 
with respect thereto, as follows: 


Application Fees Expenses 

(1) Simpson Thatcher & 
Bartlett 

(2) Seymour Sheriff 

(3) Lawrence, Lawrence, 


Kamin & Saunders 


$410,975 $54,828.96 
$ 37,000 $ 814.12 


$ 4,350 $ 140.00 


The first application is by counsel to AEP and MPC 
for services in all proceedings, the amounts having 
been paid subject to Commission approval. The 
second and third applications are by counsel who 
represented preferred shareholders of MPC in a 
dispute concerning the redemption of the preferred 
stock. The details of that dispute set forth in the 
Memorandum Opinion and Order of June 1, 1978. 
MPC has undertaken to pay these or so much of these 
amounts the Commission deems appropriate under 
the standards of the Act. 


In addition, the companies request approval of 
expenses of $1,466.34 by MPC, representing 
advertising expenses concerning the sale of its gas 
properties, and of $116,772.72 paid by AEP, said 
amount including consulting fees of $31,829.29, 
depository services of $23,001.29, and legal expenses 
of $31,673.44 (incurred in connection with a 
state-court shareholder derivative action involving the 
fairness of AEP’s price for the MPC common stock). 


It appearing that the applications satisfy the 
applicable standards of the Act, including Sections 10 
and 11(e). 


IT IS ORDERED that the aforesaid applications be, 
and they are, granted, effective forthwith, and that the 
jurisdiction heretofore reserved with respect thereto 
be, and it hereby is, released, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21018/April 26, 1979 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 


(70-6277) 


ORDER PERMITTING WITHDRAWAL OF PROPOSAL 
THAT HOLDING COMPANY ACT AS SURETY FOR 
OPERATING SUBSIDIARY 


American Electric Power Company, Inc. (“AEP”), a 
registered holding company, has filed with this 
Commission an amendment to its declaration 
previously filed herein pursuant to Sections 12(b) and 
12(f) of the Public Utility Holding Company Act of 
1935 (“Act”) and Rule 45 promulgated thereunder 
regarding the following matter. 


Notice was given on March 6, 1979 (HCAR No. 20945), 
that AEP proposed to act as surety for its electric 
utility subsidiary Ohio Power Company (“Ohio 
Power”) in connection with an Ohio Power rate 
proceeding then pending before the Public Utilities 
Commission of Ohio (“Ohio Commission”). It was 
thought that the Ohio Commission would be unable to 
complete its investigation prior to March 31, 1979, the 
date upon which Ohio Power could put its new rates 
into effect, subject to refund and the posting of an 
appropriate undertaking, which was thought would 
require AEP’s acting as surety. No request for a 
hearing has been filed. 


AEP has filed an amendment requesting withdrawal of 
the proposal concerning its possible suretyship for 
the reason that the Ohio Commission issued an order 
permitting Ohio Power's new rates to go into effect 
without their being subject to refund. 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that leave to withdraw 
the declaration be, and it hereby is, granted, and the 
declaration is hereby deemed to be withdrawn 
effective forthwith. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21019/April 26, 1979 


In the Matter of 


OHIO EDISON COMPANY 
Akron, Ohio 


(31-766) 


MEMORANDUM OPINION AND ORDER GRANTING 
APPLICATION BY HOLDING COMPANY FOR 
EXEMPTION PURSUANT TO SECTION 3(a)(2) 


Ohio Edison Company (“Ohio Edison”), an operating 
electric utility company and a registered holding 
company, has applied, on behalf of itself and each of 
its subsidiaries, for an order, pursuant to Section 
3(a)(2) of the Public Utility Holding Company Act of 
1935 (“Act”), exempting it and its subsidiaries from all 
provisions of the Act except Section 9(a)(2). Notice of 
the application was duly given (HCAR No. 20923, 
February 15, 1979). No person has requested a 
hearing, and, as the record is complete, no hearing is 
necessary. 


Ohio Edison, an Ohio corporation, furnishes electric 
service in 553 communities as well as in rural areas of 
central and northeast Ohio. The principal communi- 
ties served are Akron, Youngstown, Warren, 
Mansfield, Springfield and Lorain, Ohio. Ohio Edison 
also sells energy for resale by 21 municipalities and 8 
rural cooperatives in Ohio and supplies steam in the 
downtown business sections of Akron, Springfield 
and Youngstown. The area served by Ohio Edison has 
a population estimated at 2,380,000. The company’s 
rates and service are regulated by the Public Utilities 
Commission of Ohio except that its wholesale rates 
are regulated by the Federal Energy Regulatory 
Commisson (“FERC”). 


Ohio Edison has, since its organization, owned all of 
the common stock of Pennsylvania Power Company 
(“Penn Power”), an electric utility company organized 
in Pennsylvania and serving 137 communities and five 
municipalities in a part of western Pennsylvania which 
is contiguous to Ohio Edison’s service territory. New 
Castle and Sharon, Pennsylvania, are the largest 
communities served. The area served has a population 
estimated at 324,000. Penn Power is subject to the 
jurisdiction of the Pennsylvania Public Utility 
Commission and FERC. 


Ohio Edison and Penn Power currently own 
generating units having a net capability of 3,927 MW, 
and share, as tenants-in-common with other public 
utility companies, ownership of various other 
generating units for a total system of capability of 
5,704 MW. Ohio Edison, Penn Power and three 
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neighboring public utility companies comprise the 
Central Area Power Coordination Group (‘““CAPCO”). 
All of the major additions to the generating capacity 
of Ohio Edison and Penn Power now planned or under 
construction are a part of the CAPCO Group Program 
for joint development of generation and transmission 
facilities. Pursuant to agreements among the CAPCO 
Group companies, each member is obligated to 
provide a portion of the construction and operating 
costs of the shared facilities. 


The CAPCO members, in 1969, entered into a long 
term coal supply contract with North American Coal 
Company, a large unaffiliated coal company, to 
supply the coal requirements of a new CAPCO 
generating plant. Quarto Mining Company (‘‘Quarto”) 
was created as a subsidiary of North American Coal 
Company to develop mines and perform the contract. 
The CAPCO members undertook to advance funds to 
finance the development. In a series of subsequent 
amendments, the five CAPCO members have 
continued and enlarged the Quarto agreement, as 
their co-owned generating capacity grew, in the form 
of guarantees of Quarto’s borrowings rather than 
direct advances. 


The CAPCO members guarantee separately their 
proportion of Quarto obligations, without joint 
liability. At December 31, 1978, Ohio Edison and Penn 
Power had guaranteed about $157 million of Quarto 
obligations, of which Penn Power's share was about 
$22.5 million. These guarantees include about $68 
million of long term debt, $58 million of leases and 
$30 million of short term bank loans of Quarto. 


Ohio Edison also owns 16.5% of the issued and 
outstanding common stock of Ohio Valley Electric 
Corporation (“OVEC”), which in turn owns all of the 
stock of Indiana-Kentucky Electric Corporation 
(“IKEC”). OVEC, an Ohio corporation, and IKEC, an 
Indiana corporation, were organized in 1952 pursuant 
to an agreement among Ohio Edison, Penn Power and 
13 other independent public utility companies and 
holding companies and the then Atomic Energy 
Commission,“ now part of the Department of Energy 
(“DOE”), to supply the power requirements of the 
DOE gaseous diffusion plant north of Portsmouth, 
Ohio. The Commission approved the acquisition of 
the common stock of OVEC by their sponsoring 





1Qhio Edison Company, HCAR No. 16905 (November 
16, 1970); HCAR No. 18144 (October 30, 1973); HCAR 
No. 18511 (July 26, 1974); HCAR 20604 (June 30, 
1978); HCAR No. 20747 (October 26, 1978); HCAR No. 
20903 (January 30, 1979). 


2References to “DOE” include its predecessor. 





electric companies under Section 10 of the Act on 
November 7, 1952. Ohio Valley Electric Corporation, 
34 SEC 323. 


Under participation arrangements with DOE, the 
sponsor companies are obligated to supply OVEC 
certain capital funds, if needed, and are entitled to 
receive any available power in excess of the DOE 
contract demand. The participation percentages of 
Ohio Edison and Penn Power are 14.5% and 2.0%, 
respectively. OVEC and IKEC own two steam electric 
generating stations on the Ohio River with a combined 
generating capacity of 2,365 MW. These plants are 
connected by a 345 kv transmission network and are 
interconnected with the major transmission systems 
of the sponsoring parent companies. In 1978 the 
combined output of the two plants was 15,383,554,000 
KWH, of which 13,934,542,000 KWH were sold to 
DOE. 


At December 31, 1978, Ohio Edison had issued and 
outstanding 52,120,230 shares of common stock, par 
value $9, owned by approximately 157,644 share- 
holders. The stock is traded on the New York and 
Midwest Stock Exchanges. Ohio Edison and Penn 
Power each have outstanding and publicly-held 
several series of cumulative preferred stock and first 
mortgage bonds. For the year ended December 31, 
1978, Ohio Edison reported $752.5 million in gross 
electric revenues and $100.1 million in net operating 
income, after intercompany eliminations and adjust- 
ments. For the same period, Penn Power reported 
$119.1 million in electric sales and $23.8 million in net 
income. At December 31, 1978, the net utility plant, 
concluding constructon in progress, for Ohio Edison 
was $2,302 million, and that for Penn Power was $416 
million. At December 31, 1978, the consolidated net 
utility plant of OVEC and IKEC was $145 million, and 
gross revenues for the year then ended were $223 
million. Condensed balance sheets of these 
companies appear as Appendix |. 


Ohio Edison, was formerly a subsidiary of Common- 
wealth & Southern Corporation, a registered holding 
company. Pursuant to a plan under Section 11(e) of 
the Act approved on November 22, 1948,9 
Commonwealth & Southern Corporation distributed 
the common stock of Ohio Edison to its common 
stockholders so that Ohio Edison became an 
independent integrated registered holding company 
system. 


Under Section 3(a)(2) of the Act, the Commission may 
exempt a holding company and its subsidiaries from 


any provision or provisions of the Act which would 
apply to such companies in their capacity as such if it 
finds that ‘such holding company is predominantly a 
public-utility company whose operations as such do 
not extend beyond the state in which it is organized 
and states contiguous thereto....” The Commis- 
sion may deny, limit or condition any application for 
exemption under Section 3(a) if it finds the exemption 
“detrimental to the public interest or the interest of 
investors or consumers....” 


The exemption provided by Section 3(a)(2) was 
designed for a case in which “the company is itself a 
utility, being a holding company only in form by 
reason of the fact that it has one or more minor 
subsidiary utilities.”4 In applying the statutory test, 
we have compared various aspects of the utility 
operations of the holding company with those of its 
utility subsidiaries, generally attaching most signifi- 
cance to gross revenues, eliminating intrasystem 
transactions to avoid double counting. 


The excluded revenues consist of sales, at prices 
regulated by FERC, of electric energy generated by 
one system company to the system company that 
purchases this energy for resale to its customers. This 
computation emphasizes ultimate sales to customers 
rather than the generating source of the energy thus 
sold. 


In applying this standard to Ohio Edison, the signifi- 
cance of its 16.5% ownership of the common stock 
of OVEC calls for special attention. As we said in a 
similar case: 


“Under the circumstances, the operations 
of EE! which are devoted to satisfying the 
AEC requirements represent a special and 
virtually riskless power supply service to a 
single instrumentality of the United States 
Government filling a vital defense need, 
and in our opinion are materially different 
from the Union System’s other utility 
operations. In evaluating whether Union’s 
own utility operations predominate in 
influence and importance within the 
meaning of Section 3(a)(2), we think that it 
is in keeping with the intent of the Act to 
take this qualitative difference with the 
account, and that EEI’s activities attribut- 
able to meeting its share of AEC’s 
requirements under existing arrangements 





3Commonwealth & Southern Corporation, et al., 28 
SEC 776 :1948). 





4s. Rep. No. 621, 74th Cong., 1st sess., 24 (1935); 
H.R. Rep. No. 1318, 74th Cong., 1st sess., 10 (1935). 
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should not affect Union’s ability to qualify 
for an exemption under Section 3(a)(2).”5 


Like EEl, OVEC’s primary obligation is to supply 
DOE’s requirements.? It sells its surplus electric 
energy to its parents and has no other material 
business. All of the stock of OVEC is owned by its 
parents. The debt securities were privately placed with 
institutional investors. OVEC and IKEC have, in recent 
years, incurred substantial pollution control obliga- 
tions in the form of installment purchase contracts, 
which are indirectly represented by revenue bonds 
issued to the public by local government authorities. 


However, the contractual arrangements provide for 
direct payment of these obligations by DOE to the 
respective trustees for each series of revenue bonds. 


Accordingly, we consider only the non-DOE portion of 
OVEC’s operations in measuring the relative 
magnitude of the subsidiaries in the Ohio Edison 
system. 


The following table compares Ohio Edison’s public 
utility operations with the operations of its 
subsidiaries, including the whole of OVEC’s non-DOE 
operations, for the calendar year 1978. 


Non-DOE 


Penn 
Power 


Portion 
of OVEC b/ Subsidiary Ohio Edison 


Total 








Utility Operating 
Revenues: 
Gross a/ (000) 
Net operating 
income (000) 
Sales of electricity- 
GWH (000) a/ 
Utility Plant: (000) 
Gross-at original cost 
Net-at original cost 
Average number of 
customers-electric 


$111,314 § 
23,755 
3,251 


506 ,374 
415,632 


118 ,890 


15,967 $127,281 $ 751,642 


786 24,541 100 ,190 


1,347 4,598 19 ,058 
40,120 


12 ,832 


546 ,494 
428 ,464 


2,889 ,552 
2,302,188 
15 


118 ,905 810,451 


a/ After elimination of transactions between Ohio Edison and Penn Power. 


b/ Excluding sales to DOE and percentage of plant equal to percentage of 
~  gwh sold to DOE. 


In most of the significant factors, the subsidiaries 
represent less than 20% of the corporate utility 
business of Ohio Edison itself. The subsidiary 
gigawatt hour (gwh) sales include the large volume of 
wholesale sales by OVEC to all of its parents. But we 
consider the comparison of gwh sales of Penn Power 
to those of Ohio Edison (17%) more representative of 


the system’s actual character. 


We find that Ohio Edison Company is predominantly a 
public utility company within the meaning of Section 
3(a)(2) of the Act.8 Ohio Edison meets all other 
statutory requirements. 





Sunion Electric Company, 40 SEC 1072, 1076 (1962), 
with respect to Electric Energy, Inc. (“EEl’’), another 
special purpose jointly owned generating company 
designed to serve an AEC facility near Paducah, 
Kentucky. 


8The present contract with DOE expires December 31, 
1979, but it is stated that a modification which would 
extend the terms to October 14, 1992, is being 
negotiated. 


7indiana-Kentucky Electric Corporation, HCAR No. 
19929 (March 10, 1977); Indiana-Kentucky Electric 
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Corporation, HCAR No. 20537 (May 8, 1978); Ohio 
Valley Electric Corporation, HCAR No. 20732 (October 
17, 1978); Ohio Valley Electric Corporation, HCAR No. 
20937 (March 26, 1979). 


8pDeimarva Power — Light Company, HCAR No. 19717 
(October 19, 1976); Union Electric Company, 40 SEC 
1072, 1077 (1962); Wisconsin Electric Power 
Company, HCAR Nos. 12855 (April 25, 1955) and 
12917 (June 3, 1955); Northern States Power Company 
(Minnesota), 36 SEC 1, 5 (1954); Washington Gas 
Light Company, 6 SEC 954, 958 (1940); Rockland 
Light & Power Company, 1 SEC 354, 355 (1936). 





On the basis of the record, we find that the applicable subsidiary companies as such are exempt from all 
provisions of the Act and the rules thereunder are provisions of the Act and rules thereunder except 
satisfied, and that it is appropriate in the public Section 9(a)(2), effective forthwith. 
interest and in the interest of investors and 
consumers that the application for exemption be By the Commission. 
granted. 
George A. Fitzsimmons 
IT IS ORDERED, accordingly, pursuant to Section Secretary 
3(a)(2) of the Act, that Ohio Edison Company and its 





APPENDIX I 
CONDENSED BALANCE SHEET 
as at December 31, 1978 
(in millions) 
Ohio 
Edison Consolidated 


Current assets S i263 $ 194 
Penn Power stock 150 * 








OVEC stock 2 2 
Construction funds in escrow a 24 
Other investments 3 3 
Utility plant - net 2,302 2,718 
Deferred debits 58 b, 70 


Total assets $2,700 $3,012 


Notes & current maturities Se eb S$ E27 
Other current liabilities 166 187 
Long-term debt Lia 1,383 
Deferred credits 109 b, 127 
Preferred stock 345 405 
Common stock & premium 702 * 702 
Retained earnings 150 * 150 


$2,700 d/ d/ $3,011 d/ $290 


Eliminated on consolidation are about $13 million of current intercompany 
accounts. 


$1,650,000 common stock of OVEC (16-1/2%) at cost. The parents are obli- 
gated to purchase up to $10 million of OVEC stock if additional capital 
is required by OVEC. 


Deferred debits include about $35 million of future property taxes. Deferr- 
ed credits include an offsetting $35 million of property taxes and about 
$74 million of deferred income taxes and investment tax credits. 


Including about $156 million pollution control obligations and a $10 
million demand note based on the parents' obligation to purchase common 
stock on demand. 


See discussion of guarantees of obligations of Quarto Mining Company 
at p. 2 of text. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10669/April 20, 1979 


In the Matter of 


IDS GROWTH TO MATURITY FUND, INC. 
1000 Roanoke Building 
Minneapolis, Minn. 55402 


(811-2852) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE INVESTMENT COMPANY ACT 
OF 1940 FOR AN ORDER DECLARING THAT APPLI- 
CANT HAS CEASED TO BE AN INVESTMENT COM- 
PANY. 


NOTICE IS HEREBY GIVEN that IDS Growth To 
Maturity Fund, Inc. (“Applicant”), registered under the 
Investment Company Act of 1940 (“Act”) as an open- 
end, diversified management investment company, filed 
an application on March 19, 1979, pursuant to Section 
8(f) of the Act, for an order of the Commission declar- 
ing that Applicant has ceased to be an investment 
company as that term is defined in the Act. All 
interested persons are referred to the application on file 
with the Commission for a statement of the 
representations contained therein which are sum- 
marized below. 


Applicant was organized under the laws of the State of 
Nevada. It registered under the Act on July 17, 1978, 
and on the same date it filed a registration statement 
under the Securities Act of 1933 (“1933 Act”) covering 
7,500,000 shares of Discount Bond | Shares (one dollar 
par value) and an indefinite number of shares of 
common stock (one dollar par value). The registration 
statement under the 1933 Act (File No. 2-62149) became 
effective on October 25, 1978, and the public offering of 
Applicant’s shares commenced on November 1, 1978. 


The application states that in its initial prospectus the 
Applicant set forth a condition, approved by its Board of 
Directors on July 13, 1978, that if $20,000,000 worth of 
shares was not sold during the initial offering period or 
a thirty day extension, Applicant would return to each 
shareholder his initial investment (including sales 
charge), plus any interest earned from investments in 
short-term securities that exceeded the management 
fee and expenses. Applicant states that when it became 
apparent that the required minimum level of sales of 
shares could not be achieved, such sales were discon- 
tinued and procedures implemented to return to the 


394/SEC DOCKET 


shareholders the amount of the initial investment 


(including sales charge). 


The application further states that Applicant is not now 
engaged, nor does it propose to engage in any business 
activities; that all shareholders have received the 
amount of their initial investment plus interest; and that 
Applicant currently has no securityholders, no assets, 
no current liabilities outstanding and that it is not a 
party to any litigation or administrative proceedings. 
Moreover, the application states that all expenses 
incurred in connection with the return to the share- 
holders of the amount of their initial investment plus 
interest were paid by Applicant's investment adviser 
(Investors Diversified Services, Inc.). In addition, Ap- 
plicant states that it is not making and does not 
presently propose to make a public offering of its 
securities. Finally, Applicant states that it presently has 
not and does not intend to file with the State of Nevada 
any articles of merger, certificate of dissolution or 
similar document. 


On the basis of the above information Applicant 
maintains that it is not presently an “investment com- 
pany” as that term is defined in the Act. 


Section 3(c)(1) of the Act provides, in pertinent part, 
that any issuer whose outstanding securities (other than 
short-term paper) are beneficially owned by not more 
than 100 persons and which is not making and does not 
presently propose to make a public offering of its secu- 
rities is not an investment company within the meaning 
of the Act. : 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, on its own motion or upon 
application, finds that a registered investment company 
has ceased to be an investment company, it shall so 
declare by order, and upon the effectiveness of such 
order the registration of such company shall cease to be 
in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 17, 1979, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the application accompanied by a statement 
as to the nature of his interest, the reasons for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon Ap- 
plicant at the address stated above. Proof of such 
service (by affidavit, or in the case of an attorney-at-law 
by certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the rules and regu- 
lations promulgated under the Act, an order disposing 





of the application herein will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the 
Commission's own motion. Persons, who request a 
hearing or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10670/April 23, 1979 


In the Matter of 


THE NORTH CAROLINA TAX-EXEMPT BOND FUND 
SERIES ONE (AND SUBSEQUENT SERIES) 


and 


FIRST CHARLOTTE CORPORATION 
2400 First Union Tower 
Charlotte, North Carolina 28282 


(812-4445) 


ORDER OF THE COMMISSION PURSUANT TO 
SECTION 6(c) OF THE ACT GRANTING 
EXEMPTIONS FROM THE PROVISIONS OF SECTION 
14(a) OF THE ACT AND FROM RULES 19b-1 AND 22c- 
1 UNDER THE ACT. 


On March 26, 1979, a notice was issued (Investment 
Company Act Release No. 10645) of an application filed 
on February 23, 1979, and an amendment thereto on 
March 22, 1979, by The North Carolina Tax-Exempt 
Bond Fund, Series One (and Subsequent Series) (the 
“Fund”), a unit investment trust registered under the 
Investment Company Act of 1940 (the “Act”), and its 
sponsor, First Charlotte Corporation (the “Sponsor’”) 
(hereinafter the Sponsor and the Fund are collectively 
referred to as “Applicants”), pursuant to Section 6(c) of 
the Act, for an order of the Commission exempting the 
Applicants from the provisions of Section 14(a) of the 


Act and exempting the frequency of the capital gains 
distributions of the Fund and the secondary market 
operations of the Sponsor from th provisions of Rule 
19b-1 and Rule 22c-1, respectively, under the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
granting of the requested exemptions is appropriate in 
the public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 14(a) of the Act and Rules 19b-1 and 22c-1 
under the Act, to the extent requested, be, and hereby is 
granted, effective forthwith. 


For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10671/April 24, 1979 


In the Matter of 


DONALDSON, LUFKIN & JENRETTE SECURITIES 
CORPORATION 


and 


TAX EXEMPT INCOME TRUST, SERIES 1 
AND SUBSEQUENT SERIES 

c/o Donaldson, Lufkin & Jenrette 
Securities Corporation 

140 Broadway 


New York, New York 10005 


(812-4452) 
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NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR EXEMPTIONS FROM 
THE PROVISIONS OF SECTIONS 14(a) AND 22(d) OF 
THE ACT AND RULE 19b-1 THEREUNDER AND 
PURSUANT TO SECTION 11 OF THE ACT TO PERMIT 
CERTAIN OFFERS OF EXCHANGE 


NOTICE IS HEREBY GIVEN that Tax Exempt Income 
Trust, Series 1 (and subsequent Series) (hereinafter 
referred to collectively as the “Trust” and each series 
separately as a “Trust’), a unit investment trust, and its 
sponsor, Donaldson, Lufkin & Jenrette Securities 
Corporation (“Sponsor”) (collectively, “Applicants”), 
filed an application on February 21, 1979, and 
amendments there to on April 11, 1979, and April 16, 1979, 
for an order of the Commission (a) pursuant to Section 
6(c) of the Investment Company Act of 1940 (“Act”) 
exempting Applicants from the provisions of Sections 
14(a) and 22(d) of the Act, and Rule 19b-1 thereunder, and 
(b) pursuant to Section 11 of the Act permitting certain 
offers of exchange described herein. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicants state that the Trust will be created by the 
Sponsor under the laws of the Commonwealth of 
Massachusetts pursuant to a Trust Agreement and 
Indenture (the “Trust Agreement”) among the Sponsor, 
State Street Bank and Trust Company as trustee 


(“Trustee”), and Standard & Poor's Corporation as evalu- 
ator (“Evaluator”). Applicants state that Trusts created 
subsequent to the first series of the Trust (“Trust, Series 
1”) may have one or more additonal entities acting as 
Sponsor, Trustee and Evaluator, respectively. Applicants 
represent that the investment objectives of Trust, Series 1 
will be the maintenance of a high level of tax exempt 
current income and the preservation of capital through 
investment in a diversified fixed portfolio of long-term 
state, municipal and public authority debt obligations. 
Applicants state that Trusts created subsequent to Trust, 
Series 1 may consist primarily of other types of state, 
municipal and public authority debt obligations (port- 
folio instruments of the Trust, including Trust, Series 1, 
are hereinafter referred to as “Trust Securities”). Any 
Trust created subsequent to Trust, Series 1, consisting 
primarily of short-term obligations will hereinafter be 
referred to as a “Short-term Trust.” 


Applicants state that once the Sponsor decides to offer a 
Trust to the public, the Sponsor will prepare and file with 
the Commission under the Securities Act of 1933 and the 
Act the documents necessary to create the Trust's 
structure. There follows a period of accumulation of 
underlying Trust Securities. When the portfolio is 
completed, a closing will be held at which the Trust 
Securities will be deposited with the Trustee and, simul- 
taneously, the Trustee will deliver to the Sponsor a certi- 
ficate representing units (the “Units”) of fractional 
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undivided interests in the Trust (at the rate of approxi- 
mately one Unit for each $1,000 principal amount or par or 
liquidation value of the Trust Securities deposited). Such 
Units will represent the entire ownership of the Trust. At 
the present time the Sponsor intends to deposit with the 
Trustee approximately $10,000,000 principal amount of 
Trust Securities to be included in the portfolio of the 
Trust, Series 1 but this figure may be increased or 
decreased in the case of the Trust, Series 1 or any other 
Trust depending on market conditions. 
Contemporaneously with the deposit, an amendment 
which forms the basis for the final prospectus relating to 
the Trust will be filed with the Commission. 


Applicants represent that in the case of Trust, Series 1, 
interest and principal received by the Trust will be distrib- 
uted, less applicable expenses, on the fifteenth day of 
each month on apro rata basis to Unitholders of recordon 
the first day of the month. The timing of such distributions 
may vary for future Trusts. In the case of a Short-term 
Trust, interest and principal may be distributed only once, 
at the maturity date of the portfolio instruments. 


Applicants further state that while the Sponsor is not 
obligated to do so, it intends to maintain a market for the 
Units by offering to purchase such Units at prices based 
upon the aggregate offering-side evaluation of the Trust 
Securities, during the initial public offering period, and in 
the secondary market at prices based upon the aggregate 
bid-side evaluation of the Trust Securities, plus in each 
case, sales charges that will be specified in the applicable 
prospectuses. Units purchased by the Sponsor during the 
initial public offering period will be reoffered for sale 
during such period at prices determined on the basis of 
the offering side evaluation of the Trust Securities. 
Units purchased by the Sponsor in the secondary market 
will be reoffered for sale at prices determined on the basis 
of the bid-side evaluation of the Trust Securities. 


Applicants state that in addition to the Trust, the Sponsor 
expects to offer unit investment trusts in the future, and 
that such additional trusts may include trusts to be known 
as “Corporate Income Trust” and “Government Income 
Trust.” Such trusts may include long-term, intermediate- 
term and short-term series and such other series as may 
be offered b y the Sponsor from time to time. Applicants 
state that any series of such trusts not consisting primarily 
of short-term securities will be referred to as a 
“Conversion Trust”. 


Section 14(a) 


Section 14(a) of the Act provides, in substance, that no 
registered investment company and no principal 
underwriter for such company shall make a public 
offering of securities of which such company is the issuer 
unless (1) such company has a net worth of at least 





$100,000; (2) at the time of a previous public offering it had 
a net worth of $100,000; or (3) provision is made in con- 
nection with the registration of such securities that a net 
worth of $100,000 will be obtained from not more than 25 
responsible persons within ninety days after the 
registration statement becomes effective, or the entire 
proceeds received, including the sales charge, will be re- 
funded. 


Applicants seek an exemption from Section 14(a) in order 
that a public offering of Units of each Trust, as described 
above, may be made. They assert that the purpose of 
Section 14(a) is to prevent the formation of under-capital- 
ized investment companies. 


Applicants represent that each Trust, at the date of 
deposit and before any Unit is offered to the public, will 
have a net worth far in excess of $100,000. Therefore, 
Applicants maintain that the danger of creating an under- 
capitalized investment company would not be present in 
the case of the public offering of Units of the Trust. 


As a condition to the requested exemption from Section 
14(a), the Sponsor has agreed that the Sponsor and any 
other underwriters or dealers participating in the distrib- 
ution of Units, will refund, on demand and without 
deduction, all sales charges paid by purchasers of Units in 
an initial public offering, and liquidate the Trust Securities 
and distribute the proceeds thereof, if within ninety days 
from the time that a registration statement for such Trust 
becomes effective, either (i) the net worth of the Trust 
shall have been reduced to less than $100,000 or (ii) the 
Trust shall have been terminated. The Sponsor has 
further agreed to instruct the Trustee on the date Trust 
Securities are deposited in each Trust, to terminate such 
Trust in the manner provided in the Trust Agreement and 
distribute the assets of the Trust to the Unitholders in the 
event redemption by the Sponsor of unsold Units results 
in such Trust having a net worth of less than 40% of the 
principal amount of the initial portfolio. The Sponsor 
further agrees that should any such termination occur, 
the Sponsor will refund, on demand and without 
reduction, all sales charges to purchasers of Units of such 
Trust from the Sponsor or from any underwriter or dealer 
participating in the distribution. 


Rule 19b-1 


Rule 19b-1 provides, in substance, that no registered 
investment company which is a “regulated investment 
company” as defined in Section 851 of the Internal 
Revenue Code shall distribute more than one capital gain 
divided in any one taxable year. Paragraph (b) of the Rule 
contains a similar prohibition for a company nota “regu- 
lated investment company,” such as the Trust, but permits 
unit investment trust to distribute capital gain dividends 
received from a “regulated investment company” within a 
reasonable time after receipt. 


Applicants wish to be able to distribute principal, 
including any capital gains, and interest to Unitholders on 
a regular basis. They state that distributions of principal 
constituting capital gains to Unitholders could be 
expected to be made in the following circumstances: (1) if 
an issuer calls or redeems an issue held in the Trust port- 
folio, and (2) if Trust Securities are liquidated to provide 
funds necessary to meet redemptions of Units. Applicants 
assert that it is unlikely that capital gains would be 
realized from sales of Trust Securities by the Trustee at 
the request of the Sponsor after default in payment of 
principal or interest or the occurrence of other market or 
credit factors which, in the opinion of the Sponsor would 
make retention of such Trust Securities in the Trusts 
detrimental to the interests of the Unitholders. 


Applicants contend that the dangers against which Rule 
19b-1 is designed to protect will not exist in connection 
with the Trust since neither the Trust nor the Sponsor will 
have control over the events that could trigger capital 
gains. Applicants represent that in making distributions 
which include both principal (including capital gains) and 
interest on a regular basis, the capital gains income 
included in the distribution will be clearly distinguished 
from interest distributions in the accompanying report by 
the Trustee to the Unitholder. Applicants further assert 
that it would be to the detriment of Unitholders for the 
Trust to be required to withhold monies constituting 
capital gains from such Unitholders until the end of the 
taxable year. 


Lastly, Applicants point out that Rule 19b-1 specifically 
provides that a unit investment trust may distribute capital 
gains dividends received from a regulated investment 


company within a reasonable time after receipt. 
Applicants contend that the purpose of this provision is to 
avoid requiring such unit trusts to accumulate valid 
distributions received throughout the year until the year- 
end, and that the operations of the Trust would fall 
squarely within such purpose. 


Section 22(d) 


Applicants state that the Sponsor proposes to offer 
Unitholders of the various Trusts, except the Short-term 
Trusts, the privilege of converting their Units into 
Conversion Trust units at reduced sales charges (an 
interest in a Conversion Trust is hereinafter referred to 
as a “Conversion Trust Unit”), and to permit Conversion 
Trust Unitholders likewise to exchange their Units for 
Trust Units at reduced sales charges. Pursuant to this 
conversion privilege, the Unitholder could purchase a 
Conversion Trust Unit either in the secondary market or 
in the initial public offering period for the Conversion 
Trust, and a Conversion Trust Unitholder could 
purchase Units of any Trust, except any Short-term 
Trust, in either the initial public offering or the 
secondary market for such Trust. 
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Applicants state that the proposed conversion privilege 
would provide Unitholders and Conversion Trust 
Unitholders a convenient means of transferring their 
interests as their investment requirements change in a 
less costly manner than selling their interests to the 
Sponsor in the secondary market. Under the proposal, 
when a Unitholder notifies the Sponsor of his desire to 
exercise his conversion privilege, the Sponsor would 
deliver to such Unitholder a current prospectus for the 
series of a Conversion Trust selected by the Unitholder, 
if such series is available for sale. A similar procedure 
would apply in the case of a Conversion Trust 
Unitholder wishing to convert his interest to Trust Units. 


Applicants propose to allow a reduced sales charge for 
all transactions effected pursuant to the conversion 
privilege. Applicants state that ordinarily, the Sponsor 
would resell Units of any Trust or any Conversion Trust 
(i) during the initial public offering period, at a public 
offering price based upon the offering-side evaluation 
of such trust's portfolio securities plus a_ sales 
charge not exceeding, for the Trust, Series 1, 4.712% of 
such evaluation, and (ii) in the secondary market, at a 
public offering price based upon the bid-side evaluation 
of the portfolio securities plus a sales charge not ex- 
ceeding, for the Trust, Series 1, 5.263% of such 
evaluation. Pursuant to the conversion privilege, the 
Sponsor would sell Conversion Trust Units, at a price (i) 
during the initial public offering period equal to the 
offering-side evaluation of the portfolio securities 
divided by the number of Conversion Trust Units 
outstanding, and (ii) in the secondary market, at a price 
equal to the bid-side evaluation of the portfolio secu- 
rities divided by the number of Conversion Trust Units 
outstanding, plus, in both cases, a fixed sales charge of 
$15 per Conversion Trust Unit (i.e., about 112% of the 
offering price at current market values). Similarly, Con- 
version Trust Unitholders could exchange their Units 
for Trust Units at net asset value, based on the offering- 
side evaluation of the Trust Securities during the initial 
offering period and upon the bid-side evaluation in the 
secondary market, plus in either case, a $15 charge per 
Trust Unit. Applicants state that a Unitholder would be 
permitted to acquire pursuant to the conversion 
privilege whole Conversion Trust Units only, any excess 
amount representing the sales price of Units submitted 
for conversion would be remitted to the Unitholder. The 
same restriction would apply to Conversion Trust Unit- 
holders who exchange their units for Trust Units. 


Section 22(d) of the Act provides, in pertinent part, that 


no registered investment company or principal 
underwriter thereof shall sell any redeemable security 
issued by such company to any person except at a 
current offering price described in the prospectus. 
Since the sales charges for effecting purchases of 
Conversion Trust Units in their initial distribution or 
during secondary market trading would be greater than 
the $15 charge which would apply to purchases made 
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pursuant to the conversion privilege, the exercise of the 
proposed conversion privilege would be prohibited by 
Section 22(d) of the Act. Similarly, Section 22(d) would 
prohibit the purchase of a Trust Unit at a charge of $15 
pursuant to the conversion of a Conversion Trust Unit be- 
cause such charge would be different from the one 
normally imposed upon sales of the Units in either initial 
public offering sales or secondary market trading. 


Section 6(c) of the Act provides, in pertinent part, that the 
Commission, by order upon application, may 
conditionally or unconditionally, exempt any person, 
security or transactions, from any provision of the Act or 
of any rule under the Act, if and to the extent such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


Applicants state that an investor may wish to exercise the 
proposed conversion privilege for a number of reasons— 
such as changes in investment goals or requirements. 
Because of such factors, Applicants contend, there will 
likely be a continuing need to assess an investor's 
individual financial and tax position, and in all probabil- 
ity the account executives of the Sponsor and its 
correspondent dealers will actively participate in 
financially counselling the investor as to the proper 
course of action to follow. Because, however, the investor 
is an existing customer whose essential investment needs 
have been identified, the real cost of a conversion 
transaction should be below an initial purchase. For 
instance, since all the Trusts and Conversion Trusts are 
similar investment vehicles, an investor interested in 
converting his units may require less dvice than if he were 
acquiring an interest in an entirely different kind of 
investment vehicle. Applicants believe that a charge of 
$15 is a reasonable and justifiable expense to be charged 
for the professional assistance and operational expense 
of aconversion transaction and that such asales charge is 
warranted because it should cover the reasonable costs 
related to the exercise of the conversion privilege and yet 
give converting unitholders an opportunity to share in ex- 
pected cost savings. ' 


Thus, applicants assert that the sales charge of $15.00 
applicable to the conversion privilege achieves an 
important goal of passing cost savings on toinvestors and 
yet fairly compensates dealers for their investment 
advice, financial planning and operational expenses. 


Section 11 


Secton 11(a) of the Act makes it unlawful for any 
registered open-end company or principal underwriter 
therefor to make an offer to the holder of asecurity of such 
company or of any other open-end investment company 
to exchange his security for a security in the same or 





another such company on any basis other than the 
relative net asset values of the respective securities to be 
exchanged unless the terms of the offer have first been 
submitted to and approved by the Commission. Section 
11(c) provides that, irrespective of the basis of exchange, 
the provisions of Section 11(a) shall be applicable to any 
type of offer of exchange of the securities of a registered 
unit investment trust for the securities of any other 
company. 


Applicants are requesting an order pursuant to Section 11 
approving the exchange of Trust Units for Conversion 
Trust Units (or Conversion Trust Units for Trust Units) 
pursuant to the conversion privilege. Applicants point out 
that such exchange would be made at net asset value, and 
the only charge would be the $15 fee. Because this charge 
would accurately reflect the real cost ofeffectuating such 
exchanges, Applicants assert that exchanges made 
pursuant to the conversion privilege would be consistent 
with Section 11. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than May 15, 1979, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at-law by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponement thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10672/April 25, 1979 


In the Matter of 


UNITED FINANCIAL CORPORATION OF CALIFORNIA 
700 Market Street 
San Francisco, California 94102 


and 


NATIONAL STEEL CORPORATION 
2800 Grant Building 
Pittsburgh, Pennsylvania 15219 


(812-4463) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
17(b) FOR AN ORDER EXEMPTING A PROPOSED TRANS- 
ACTION FROM SECTION 17(a) AND PURSUANT TO 
SECTION 17(d) AND RULE 17d-1 THEREUNDER FOR 
AN ORDER PERMITTING PARTICIPATION IN SUCH 
TRANSACTION 


NOTICE IS HEREBY GIVEN that United Financial Corpo- 
ration of California (“United”) and National Steel Corpora- 
tion (“National”) (collectively “Applicants”), both 
Delaware corporations, filed an application on April 12, 
1979, and an amendment thereto on April 17, 1979, for an 
order pursuant to Section 17(b) of the Investment Com- 
pany Act of 1940 (“Act”), exempting from the provisions 
of Section 17(a) of the Act a proposed merger of NSC 
Corporation (‘“‘NSC”’), anindirect wholly-owned 
subsidiary of National, with and into United and certain 
transactions contemplated thereby, and pursuant to Sec- 
tion 17(d) of the Act and Rule 17d-1 thereunder permitting 
Keystone Custodian Funds, Inc., as Trustee for Keystone 
Custodian Fund, Series S-4, and Polaris Fund, Inc., to 
participate in those proposed transactions. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations con- 
tained therein, which are summarized below. 


Applicants state that United is a savings and loan holding 
company registered under the Savings and Loan Holding 
Company Amendments of 1967, and, through its principal 
subsidiary, Citizens Savings and Loan Association, 
engages in the savings and loan business in California. 
Applicants state that National is engaged, together with 
its subsidiaries, in the manufacture and sale of steel and 
aluminum products. Applicants represent that National 
owns approximately 5.2% of the outstanding common 
stock of United. Applicants also represent that Keystone 
Custodian Fund, Series S-4 (“Keystone”), owns 456,125 
shares or approximately 6.26% of the outstanding United 
common stock. The funds are both open-end, diversified 
management investment companies registered under the 
Act. 


The application states that United, NSC and National 
entered into a merger agreement (“Merger Agreement”) 
dated March 16, 1979, providing that NSC will be merged 
with and into United, and United will become an indirect 
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wholly-owned subsidiary of National. Applicants repres- 
ent that under the Merger Agreement, holders of out- 
standing shares of United common stock, other than 
National and those who exercise dissenter’s rights, will be 
entitled to receive $33.60 per share in cash. The applica- 
tion states that on the effective date of the merger, the 
outstanding shares of NSC capital stock will be converted 
into one share of United common stock and will represent 
the only capital stock of United outstanding after the 
merger. The application also states that following the 
effective date of the merger, shares of United common 
stock, other than the one share indirectly owned by 
National, will represent only the right to receive $33.60 in 
cash and will no longer represent any interest in United. 


Applicants state that consummation of the merger is sub- 
ject to a number of conditions, including the approval of 
the Merger Agreement by United stockholders, the appro- 
val of the acquisition of control by National of United by 
the California Department of Savings and Loan 
(“Department”) and the approval of the Federal Savings 
and Loan Insurance Corporation. The application states 
that one factor to be taken into consideration by the 
Department in its decision whether to approve the 
transaction is the fairness of the merger to stockholders of 
United. 


Applicants represent that all United stockholders will be 
treated identically in the merger, in that each stockholder 
(other than National) will be entitled to receive $33.60 per 
sharein cash, unless he or she effectively exercises his or 
her right to dissent from the merger and demands 
appraisal for his or her shares Applicants state that the 
price per share of $33.60 is substantially greater than the 
market price of shares of United common stock prior to 
the public announcement of the proposed merger and is 
also substantially greater than United’s book value per 
share. 


Applicants state that the Merger Agreement was entered 
into only after extensive arm's length negotiations 
between United and National. The application states that 
the United board of directors independently considered 
the reasonableness and fairness of the transaction and 
concluded that the price of $33.60 per share is fair and 
equitable and that the merger is in the best interest of 
United and its stockholders. 


Section 17(a) of the Act provides, in pertinent part, that it 
shall be unlawful for an affiliated person of a registered 
investment company, or any affiliated person of such 
person, knowingly to sell to or purchase froin such 
registered investment company any security or other 
property. Section 2(a)(3) provides, in part, that an 
affiliated person of another person means any person 
directly or indirectly owning 5 per centum or more of the 
outstanding voting securities of such other person and 
any person 5 per centum or more of whose outstanding 
voting securities are directly or indirectly owned by such 
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other person. Applicants state that as a result of their 
collective ownership of over 5% of United common stock, 
the Funds can be considered affiliated with United within 
the meaning of the Act. The Applicants also state that 
National is an affiliate of United since it owns greater than 
5 per centum of United common stock, and thus National 
may be considered an affiliate of an affiliate of the Funds. 


The application states that because National is an affiliate 
of an affiliate of the Funds, the merger, involving the 
payment by National of $33.60 in cancellation of each 
share of United common stock, can be construed to 
constitute the purchase by an affiliate of an affiliate of one 
or more registered investment companies of securities of 
such company or companies within the meaning of 
Section 17(a)(2) of the Act. Section 17(b) of the Act 
provides, in pertinent part, that the Commission, upon 
application, shall exempt a proposed transaction from the 
provison of Section 17(a) if evidence establishes that the 
terms of the proposed transaction, including the 
consideration to be paid or received, are fair and 
reasonable and do not involve overreaching on the part of 
any person concerned, and that the proposed transaction 
is consistent with the policy of each registered investment 
company concerned and with the general purposes of the 
Act. Applicants have requested an order pursuant to 
Section 17(b) of the Act exempting the proposed 
transaction from the provisions of Section 17(a) of the 
Act. 


Applicants submit that the terms of the proposed merger 
and transactions contemplated thereby are reasonable 
and fair and do not involve overreaching because the 
Merger Agreement was entered into by National and 
United after extensive arm’s length negotiations and 
before National became the owner of 5% of the 
outstanding United common stock. The Applicants also 
submit that the Funds will be treated identically with all 
other United stockholders in the merger, becoming 
entitled to receive the same $33.60 in cash and enjoying 
the same dissenter’s rights. The application states that 
other than in their respective ownership of United 
common stock, neither National nor any of its directors, 
officers or affiliates has any relationship, business or 
otherwise, with the Funds, or any of their respective 
directors, officers or affiliates. Similarly, neither the 
Funds, nor any officer, director or affiliate of the Funds, 
has any relationship, business or otherwise, with United 
or National or any of their respective officers, directors, or 
affiliates, other than the Funds’ share ownership. 


The Applicants submit that the United Board of Directors, 
none of whose members has any affiliation with National, 
the Funds or any of their respective affiliates, has 
independently considered the reasonableness and 
fairness of the merger and has concluded that it is in the 
best interests of United and its stockholders. Applicants 
also represent that as a condition to the merger First 
Boston Corporation, an independent investment banker, 





shall deliver an opinion that the financial terms of the 
merger are fair to the United stockholders, before the 
stockholders may vote to approve the merger. The 
application states that the merger and the fairness of the 
transactions contemplated thereby are subject to the 
scrutiny of disinterested third parties in the Department 
and the Federal Savings and Loan Insurance Corporation, 
thereby eliminating the possibility of overreaching. 
Applicants represent that the merger and the transactions 
contemplated thereby, including the conversion of United 
common stock into the right to receive $33.60 per share in 
cash, are consistent with the policies of the Funds as 
recited in their respective registration statements filed 
under the Act, and with the general purposes of the Act. 


Section 17(d) of the Act and Rule 17d-1 thereunder, in 
pertinent part, prohibit any affiliated person of a 
registered investment company, or an affiliated person of 
such a person, acting as principal, from effecting any 
transaction in which such registered company is a joint 
participant, unless an application has been filed with the 
Commission and has been granted by order prior to its 
submission to security holders for approval. In passing 
upon such applications, the Commission will consider 
whether participation by such registered company in 
such arrangement, on the basis proposed, is consistent 
with the provisions, policies and purposes of the Act, and 
the extent to which participation is on a basis different 
from, or less advantageous than, that of other 
participants. 


The application states that since National and the Funds 
can both be expected to vote their shares in favor of the 
adoption of the Merger Agreement and since the merger 
will involve the payment by National for shares of United 
common stock owned by the Funds, the Funds and 
National, as an affiliate of an affiliate of one or both of the 
Funds, might be argued to be engaging as joint 
participants in a transaction within the meaning of 
Section 17(d) of the Act. Alternatively, it might be argued 
that United, as an affiliate of one or both of the Funds and 
by virtue of its participation in the merger, isengagingina 
transaction in which United and the Funds are joint 
participants within the meaning of Section 17(d) of the 
Act. Accordingly, Applicants have requested an order 
under Section 17(d) of the Act and Rule 17d-1 thereunder 
permitting the merger and the transaction contemplated 
thereby. 


Applicants submit that none of the stockholders of United 
will participate in the merger on a basis different from or 
less advantageous than that of other stockholders and 
that there is nothing in the terms, conditons or 
circumstances of the merger which would make 
participation of the Funds or of the Applicants incon- 
sistent in any way with the provisions, policies and 
purposes of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than May 17, 1979, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall ordera 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10673/April 25, 1979 


In the Matter of 


SECOND GREYHOUND LEASING COMPANY 
c/o Greyhound Leasing & Financial Corporation 
1500 Greyhound Tower 

Phoenix, Arizona 85077 


(812-41790) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AMENDMENT OF AN 
ORDER EXEMPTING APPLICANT FROM ALL 
PROVISIONS OF THE ACT 


NOTICE IS HEREBY GIVEN that Second Greyhound 
Leasing Company (“Applicant”) filed an application on 
March 12, 1979, pursuant to Section 6(c) of the 
Investment Company Act of 1940 (“Act”) for an amend- 
ment of an order of the Commission (“Order”) exempting 
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Applicant from all provisions of the Act. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Pursuant to the Order issued on November 28, 1977 
(Investment Company Act Release No. 100300),Applicant 
was exempted pursuant to Section 6(c) from all 
provisions of the Act, subject to certain conditions, one of 
which restricted to 10% the ratio which Applicant's assets 
and netincome could bear to the consolidated total assets 
and net income of Greyhound Leasing & Financial 
Corporation (“Leasing”), Applicant's parent and a wholly- 
owned subsidiary of The Greyhound Corporation 
(“Greyhound”). This limitation was used to determine 
when Applicant was a “significant subsidiary” of Leasing. 


Applicant represents that Greyhound, the ultimate parent 
of Applicant, is not an investment company within the 
meaning of the Act. Applicant further represents that 
Leasing is notaninvestment company within the meaning 
of the Act and, except for loan agreement limitations, 
could undertake the credit agreement and Term Loan 
Agreement, as discussed below, and conduct directly the 
business of Applicant . 


Applicant submits that subsequent to the issuance of the 
Order, Applicant and certain banking institutions entered 
into a credit agreement for the purpose of refunding 
certain demand notes relating to, and providing 
additional funds to Applicant for the purchase of, sinking 
fund preferred stocks. Applicant states that such credit 
agreement provided for both revolving and term loans, 
with the term loan provisions being operative upon 
termination of the revolving loan commitments. Such 
credit agreement also has been supplemented and 
amended from time to time (i) to reflect extension and 
enlargement of the credit as originally contemplated, (ii) 
to make technical changes, and (iii) to permit the 
revolving and term portions of the credit agreement to 
operate concurrently. Applicant also states that to 
facilitate the concurrent operation of the revolving and 
term portions of the credit agreement and to assist Appli- 
cant in more closely correlating its fixed rate assets and 
fixed rate debt, Applicant and certain banks participating 
in the credit agreement entered into a “Term Loan 
Agreement.” 


Applicant represents that it does not and will not engage 
in any activity or business other than the ownership, 
acquisition or holding of certain unregistered preferred 
stock, the incurrence of indebtedness to effect such 
acquisitions, and the payment of dividends and 
management fees and business expenses to Leasing. 
According to the application, Applicant’s business is and 
will be conducted utilizing the personnel of Leasing since 
Aplicant has and will have no employees. Applicant states 
that it does not and will not offer any of its debt or equity 
securities to the general public. Applicant represents that 
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the banks which have advanced funds to Applicant under 
the credit agreement and Term Loan Agreement have 
received and will continue to receive all information 
necessary for knowledge of the financial and business 
status of Applicant and Leasing, and do not need the 
protection of the Act. 


Applicant submits that as of December 31, 1978, it had 
total assets of $53,822,202, consisting entirely of invest- 
ment securities, dividends receivable and an _ inter- 
company receivable for tax benefits; it had total liabilities 
of $47,841,548, consisting of loans payable under the 
credit agreement and Term Loan Agreement and related 
accrued interest payable, short-term advances and 
deferred federal income taxes; and it had $5,980,654 in 
equity and retained income. 


As of December 31, 1978, the assets of Applicant 
constituted approximately 7.5% of the consolidated total 
assets of Leasing, and the net income of Applicant consti- 
tuted approximately 4.2% of the consolidated net income 
of Leasing. Applicant represents that while it does not 
constitute a significant subsidiary of Leasing, purchases 
of preferred stock by Applicant during 1978 constituted a 
material part, i.e. 23.9%, of Leasing’s consolidated new 
business bookings. 


Applicant anticipates that attractive preferred stock 
investment opportunities will continue to become 
available, and it asserts that its volume of business should 
not be limited, or new business opportunities dismissed, 
solely on the basis of whether or not Applicant's total 
assets or net income equal or exceed 10% of Leasing’s 
total assets or net income. Applicant states that if Leasing 
were not restricted by its debt agreements from 
conducting directly the business of Applicant, then 
Leasing would be free to own investment securities 
amounting to just under 40% of the value of Leasing’s total 
assets (exclusive of Government securities and cash 
items) on an unconsolidated basis without being 
considered an “investment company” within the meaning 
of the Act. 


Applicant submits that the application has been filed 
because the exemption granted to Applicant by the Order 
is conditioned upon, and Applicant is subject to, a limita- 
tion which, unless amended, operates in practice to 
restrict Applicant’s business below the 10% limits 
applicable to its determination as a significant subsidiary 
of Leasing and operates generally to restrict the business 
of Applicant to an extent not imposed by the Act upon 
Applicant’s parents, Leasing and Greyhound. 


Section 6(c) of the Act provides, in part, that the Commis- 
sion by order upon application may conditionally or 
unconditionally exempt any person from any provision or 
provisions of the Act if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of investors 





and the purposes fairly intended by the policy and 
provisions of the Act. 


Applicant requests an order amending the Order, entered 
pursuant to Section 6(c) of the Act, to effect an increase to 
15% from 10% in the ratio of total assets or net income of 
Applicant to the consolidated total assets or consolidated 
net income of Leasing which would require Applicant to 
notify the Commission of this change in Applicant's re- 
lationship to Leasing. Except as proposed to be amended 
by the order hereby requested, the conditions set forth in 
the Order will remain in full force and effect. 


NOTICE IS FURTHER GIVEN thatany interested person 
may, not later than May 21, 1979, at 5:30 p.m., submittothe 
Commission in writing a request for a hearing on the 
matter accompanied by a statement as tothe nature of his 
interest, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall ordera 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the Commission’s 
own motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 8726/April 20, 1979 


SECURITIES AND EXCHANGE COMMISSION vy. 
GEOFFREY P.E. CLARKSON (United States District 
Court for the District of Columbia Civil Action No. 79- 
1089) 


The Securities and Exchange Commission today 
announced the filing of a Complaint in the United States 
District Court for the District of Columbia against 
Geoffrey P.E. Clarkson (“Clarkson”) of Wellesley Hills, 
Massachusetts alleging violations of Section 17(a) of the 
Securities Act of 1933 and Section 10(b) of the Securities 
Exchange Act of 1934 and Rule 10b-5 thereunder. The 
Court entered an order against Clarkson prohibiting 
further violations of the anti-fraud provisions of the 
Securities Act and the Exchange Act. Clarkson consented 
to entry of the Court's order without admitting or denying 
any of the allegations of the Commission's Complaint. 


The Commission’s Complaint alleges that from on or 
about February 21, 1978, to May 1978, Clarkson solicited 
buyers for a controlling block of the securities of a com- 
pany which Clarkson subsequently identified as Arthur D. 
Little, Inc. (“A.D. Little”) and made materially false and 
misleading statements concerning the availability of the 
controlling block of A.D. Little stock, his authorization to 
seek a buyer, and other material facts as set forth in the 
Commission’s Complaint. 





Litigation Release No. 8727/April 23, 1979 


UNITED STATES v. J. LYELL GINTER 
(D. or. No. CR 79-57) 


Sidney |. Lezak, United States Attorney for the District of 
Oregon and Jack H. Bookey, Administrator of the Seattle 
Regional Office of the Securities and Exchange 
Commission announced that on March 26, 1979 the 
Honorable Otto R. Skopil, Jr., United States District Court 
Judge for the District of Oregon, accepted a plea of nolo 
contendere from J. Lyell Ginter to one count of sale of 
unregistered securities charged in a federal information 
filed on the same day. On the government’s motion a 
charge of perjury contained in the same information was 
dismissed. The charges stemmed from an investigation 
into the sale of personal promissory notes by Ginter to 
persons in Oregon and California. The Court set a late 
April date for sentencing. 


(For further information please see Litigation Releases 
7730 and 7593). 





Litigation Release No. 8728/April 23, 1979 


S.E.C. v. HARRY T. MCCLAIN, ET AL. (USDC, Western 
District of Texas, Civil Action No. SA-78-CA-105) 
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Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission, announced that on April 12, 1979, Judge 
John H. Wood, Jr. of San Antonio, Texas signed an order 
preliminarily enjoining Norman D. Fife of Salt Lake City, 
Utah, Walt Odom of Dallas, Texas and Bill C. Simpson of 
San Antonio, Texas from, in substance, violating certain 
antifraud provisions of the federal securities laws in 
connection with the offer and sale of fractional undivided 
oil and gas interests, or any other security whatsoever. 
The order was entered after a two day hearing before 
Judge Wood commencing on March f26, 1979 on the 
Commission's Motion for a Preliminary Injunction. 


The complaint alleges that the defendants, after August, 
1975, violated the federal securities laws in connection 
with the offer and sale of fractional undivided oil and gas 
interests in a lease in Wilson County, Texas and that 
defendants Odom and Simpson, after February 1977, 
offered and sold fractional undivided oil and gas interests 
in three leases in Mississippi. 


For further information see Litigation Release No. 8360. 





Litigation Release No. 8729/April 23, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
SANTANGELO & CO., et al. (United States District Court 
for the Southern District of New York, Civil Action No. 79- 
2097) 


The Securities and Exchange Commission today 
announced the filing of a civil injunctive action in the 
United States District Court for the Southern District of 
New York against 12 defendants. Simultaneously the 
Court entered Judgments of Permanent Injunction 
enjoining the defendants from violating Section 10(b) of 
the Securities Exchange Act of 1934 and Rule 10b-5 
thereunder (anti-fraud provisions).' The injunctive action 
arose out of allegedly fictitious reports of transactions in 
securities on the New York Stock Exchange (“NYSE”) and 
the American Stock Exchange (“AMEX”). The defendants 
consented to entry of the Judgments of Permanent 





‘The Commission also announced the institution of 
administrative proceedings pursuant to Section 15(b) and 
19(h) of the Securities Exchange Act of 1934 against 10 
respondents and the entry of an Order making certain 
findings and imposing remedial sanctions against the 
respondents. See Securities Exchange Act of 1934 
Release No. 15753/April 23, 1979. 
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Injunction without admitting or denying the allegationsin 
the Complaint. 


The defendants in the civil injunctive action are 
Santangelo & Co., a broker-dealer registered with the 
Commission and three persons who were partners of the 
firm during the relevant time period—Francis R. 
Santangelo; Arthur Rafkind and Anthony C. Taccetta, Jr.; 
and Michael, Bregman & Co., a broker-dealer registered 
with the Commission and seven persons who were 
partners of the firm during the relevant time period— 
Robert B. and Gerald M. Bregman; Louis G. Paolillo; 
Stewart N. Bader; Walter T. Newman; Joel Surnamer and 
Herbert Weissman. 


The Commission’s Complaint alleged that the defendants 
violated the anti-fraud provisions of the Exchange Act at 
times when Michael, Bregman & Co. and the predecessor 
of Santangelo & Co. were combined as participants in a 
joint book for the purpose of trading as specialists in 
certain assigned stocks and options on the NYSE and 
AMEX. The Complaint alleged that at times during the 
period from January 1, 1976 through March 31, 1976, 
several hundred reports of transactions in 6 options 
classes were printed on the AMEX options tape when in 
fact no such transactions had occurred. It was alleged 
that Santangelo; Rafkind; Paolillo; Bader and Newman 
and Santangelo & Co. and Michael, Bregman & Co., 
acting through Santangelo, Rafkind, Paolillo, Bader and 
Newman, while acting as specialists in such options, 
directly or indirectly, caused asubstantial number of such 
reports to be printed. 


The Complaint also alleged that at times during the period 
from November 1, 1974 through December 31, 1974; 
October 1975 and January 1, 1976 through March 31, 1976 
approximately 200 reports of transactions in 32 issues of 
stock and warrants were printed on the AMEX stock tape 
when in fact no such transactions had occurred. It was 
alleged that Santangelo; Rafkind and Paolillo and 
Santangelo & Co. and Michael, Bregman & Co., acting 
through Santangelo, Rafkind and Paolillo, while acting as 
specialists in such stocks and warrants, had reason to 
know that such reports were being printed and failed to 
take reasonable or appropriate steps to prevent the 
placing of such reports on the AMEX tape. 


In addition, the Complaint alleged that at times during the 
period from January 1, 1976 through March 31, 1976 
approximately 51 transactions in stocks which should 


have been reported on the NYSE tape as single 
transactions were reported as several transactions. It was 
alleged that Robert and Gerald Bregman; Surnamer; 
Taccetta and Weissman and Santangelo & Co. and 
Michael, Bregman & Co., acting through Robert and 
Gerald Bregman, Surnamer, Taccetta and Weissman, 
while acting as specialists in such stocks, directly or 
indirectly, caused a substantial number of such trans- 
actions to be reported as several transactions or had 





reason to know that such reports were being printed and 
failed to take reasonable or appropriate steps to prevent 
the placing of such reports on the tape. 





Litigation Release No. 8730/April 24, 1979 


SECURITIES AND EXCHANGE COMMISSION v. PENN 
CENTRAL COMPANY, et al. [United States District of 
Pennsylvania, Civil Action No. 74-1125] 


The Securities and Exchange Commission announced 
today that Chief Judge Joseph S. Lord II! of the United 
States District Court for the Eastern District of Pennsyl- 
vania, on February 16, 1979, entered a Stipulation and 
Order with respect to defendant William C. Baker by 
consent and without Baker having admitted or denied any 
of the allegations of the Commission's complaint.’ The 
Stipulation and Order provides that Baker shall not 
become an officer, director, employee, consultant or 
otherwise become associated with the Penn Central 
Company, Great Southwest Company or other 
companies within the Penn Central complex. In addition, 
Baker is required to submit, in writing, to the General 
Counsel of any company subject to the federal securities 
laws of which he becomes a member of the board of 
directors, a statement setting forth the manner and 
method by which he will discharge his responsibilities as 
a director under the Federal Securities Laws. 





Litigation Release No. 8731/April 23, 1979 


SECURITIES AND EXCHANGE COMMISSION v. OMNI- 
RX HEALTH SYSTEMS, et al. [Civil Action No. 78-3080 
(WMBO)| 


The Securities and Exchange Commission announced 
that the United States District Court for the Central 
District of California entered a Final Judgment of Perma- 
nent Injunction against Omni-Rx Health Systems (Omni- 
Rx) on February 16, 1979. Omni-Rx consented to the entry 
of the Judgment, without admitting or denying the allega- 
tions contained in the Commission’s complaint. Omni-Rx, 
of Hawthorne California, was formerly in the business of 
providing administrative and ancillary services to 
affiliated medical groups and others. Presently Omni-Rx 
is being run by a special master appointed by the Superior 
Court for the State of California, Los Angeles County. 





1See Litigation Release No. 6349/May 2, 1974. 


The court enjoined Omni-Rx from violating the anti-fraud 
and corporate reporting sections of the Securities Act of 
1933 and the Securities Exchange Act of 1934.' The six 
other defendants in the case have previously been 
enjoined by consent and three of them were ordered to 
contribute sums of money to settle or pay judgments in 
other litigation involving many of the same factual alle- 
gations.? 





Litigation Release No. 8732/April 25, 1979 


SECURITIES AND EXCHANGE COMMISSION vy. 
MORRIS A. SHENKER, et al. (Civil Action No. 78-0204-N, 
United States District Court for the Southern District of 
California) 


The Securities and Exchange Commission announced 
that on April 9, 1979 the Honorable Leland C. Nielson, 
United States District Judge, signed a final judgment of 
permanent injunction against Major A. Riddle, a director 
of Continnetal Connector Corporation; Judge Nielson 
also signed similar judgments against Continental Con- 
nector director George Duckworth and former director E. 
Parry Thomas on March 26, 1979 and February 13, 1979, 
respectively. Messrs. Riddle, Duckworth and Thomas 
consented to the entry of the injunctions, which enjoined 
them from further violations of Section 17(a) (anti-fraud) 
of the Securities Act of 1933 and Sections 10(b) (anti- 
fraud) and 13(a) (reporting) of the Securities Exchange 
Act of 1934 and Rules 10b-5, 12b-20, 13a-1 and 13a-11 
thereunder, without admitting or denying the allegations 
contained in the Commission’s Complaint. 


The Commission’s Complaint in this action, which was 
filed on October 13, 1977, generally alleged that Messrs. 
Riddle, Duckworth, Thomas and others, during the period 
commencing from in or about July 1974, participated ina 
scheme to defraud the public shareholders of Continental 
Connector and the investing public by causing 
Continental Connector Corporation to enter into a trans- 
action witn defendant Murrieta Hot Springs, Inc., a land 
development company owned by defendant Morris A. 
Shenker, which transaction was designed to benefit 
Murrieta and Shenker to the detriment of Connector and 
its public shareholders. As a result of this transaction, the 
Complaint alleged, Murrieta received $5,000,000 of Con- 
nector’s monies. The Complaint further alleged that 
Connector, aided and abetted by Messrs. Riddle, 
Duckworth, Thomas and others, made false and 





‘See Litigation Release No. 7540/September 1, 1976 


2See Litigation Release No. 8645/January 15, 1979 
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misleading public disclosures concerning this 
transaction. 


For further information see Litigation Release No. 8155 
and No. 8189. 





Litigation Release No. 8733/April 26, 1979 


S.E.C. v. MARLENE INDUSTRIES CORP., CHARLES 
MELTZER AND SAMUEL MELTZER, 79 Civ. 1959 
(S.D.N.Y.) 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission, announced today that an action was filed in 
the United States District Court for the Southern District 
of New York seeking preliminary and permanent 
injunctions and other equitable relief against Marlene 
Industries Corp. (“Marlene”), and its principal officers 
and directors, Charles Meltzer and Samuel Meltzer. 
Marlene is a New York corporation engaged in the 
manufacture and sale of ladies’ apparel, girls’ sportswear 
and infants’ wear as well as in the manufacture of knitted 
fabrics. Its principal office is located in New York, New 
York. 


The Commission’s Complaint alleges that from in or 
about the latter part of 1975, Marlene, Charles Meltzer and 
Samuel Meltzer have engaged in a scheme whereby 
Marlene has paid or conferred additional sums of money, 
gifts and other compensation to or on behalf of Charles 
Meltzer, Samuel Meltzer and other mmbers of the Meltzer 
family. This additional compensation has been, in part, 
effected through the creation of false and inaccurate cash 
allowance vouchers and through the use of improper and 
inaccurate corporate records which fail to reflect the true 
nature and extent of the disbursements of corporate 
assets. Additionally, Marlene, Charles Meltzer and 
Samuel Meltzer have failed to disclose the acts and 
practices which produced such undisclosed personal 
benefits to the Meltzer family, the fact that corporate 
assets were diverted for the personal use of the Meltzers 
and that corporate controls were inadequate to monitor 
the expenditure of Marlene’s assets by corporate 
employees, and most notably, by the Meltzers. 


As a result of these acts and practices and the failure to 
disclose said acts and practices, the Complaint alleges 
that Marlene, Charles Meltzer and Samuel Meltzer 
violated or aided and abetted violations of the anti-fraud, 
reporting and proxy provisions of the federal securities 
laws, as well as the books and records and internal 
controls provisions of the newly enacted Foreign Corrupt 
Practices Act, Sections 10(b), 13(a), 13(b)(2) and 14(a) of 
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the Securities Exchange Act of 1934 and Rules 10b-5, 
12b-20, 13a-1, 14a-3 and 14a-9 thereunder. 


Simultaneously with the filing of the Commission’s Com- 
plaint, Marlene, Charles Meltzer and Samuel Meltzer 
consented, without admitting or denying the allegations 
set forth in the Complaint, to the entry of Final Judg- 
ments of Permanent Injunction (“Consent Judgments”) 
enjoining them from future violations of the afore- 
mentioned sections and rules thereunder. In addition, as 
part of its Consent Judgment, Marlene has agreed to: 


(a) nominate and recommend for election to 
its Board of Directors, for at least three years, 
a minimum of three independent directors not 
presently affiliated with management; 


(b) establish and maintain, for at least three 
years, an Audit Committee of the Board of 
Directors, whose duties would include the 
adoption, implementation and maintenance 
of internal control procedures designed to 
avoid unauthorized or undisclosed use of 
corporate assets; 


(c) file a Form 8-K disclosing the allegations 
set forth in the Commission’s Complaint and 
the resolution thereof, annexing true copies of 
the Complaint and Consent Judgments of 
Defendants Marlene, Charles Meltzer and 
Samuel Meltzer to said Form 8-K; and 


(d) review filings made with the Commission 
since fiscal year ending February 1, 1976 and 
correct said filings should it determine that 
such corrections are warranted. 


As part of their respective Consent Judgments, Charles 
Meltzer and Samuel Meltzer have each agreed to repay 
the sum of $55,000 (for a total sum of $110,000) to 
Marlene. Additionally, both Charles Meltzer and Samuel 
Meltzer have each agreed to furnish a written statement 
disclosing the substance of the Commission’s Complaint 
and Consent Judgment entered against him to any 
company whose securities are publicly traded on a 
national securities exchange or over-the-counter market 
with which he intends to become associated as an officer 
or director. 





Litigation Release No. 8734/April 26, 1979 


SECURITIES AND EXCHANGE COMMISSION vv. 


FUTURISTIC FOODS, INC., FUTURE MART, INC., 
Arthur Shevack, Dennis Shevack, Peter Cancilla and 
Richard Mulligan, 74 Civ. 3655 (WCC) and United States 
of America ex rel. Securities and Exchange Commission 





v. Futuristic Foods, Inc., Future Mart, Inc., Arthur 
Shevack, Dennis Shevack, Peter Cancilla and Richard 
Mulligan, 79 Cr. Misc. #1 (page 7) (WCC) 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission, announced that on April 23, 1979 the 
defendants, Arthur Shevack, Dennis Shevack, Peter 
Cancilla, Richard Mulligan, Futuristic Foods, Inc. and 
Future Mart, Inc., all of New York City, plead guilty to 
criminal contempt before the Honorable William C. 
Gonner, United States District Judge for the Southern 
District of New York. The criminal contempt trial, which 
had commenced on April 17, 1979, arose from allegations 
that the defendants had wilfully disobeyed an injunction 
entered on consent on June 18, 1976. In brief, the 
Commission had, among other things, alleged and the de- 
fendants plead guilty that they had engaged in a pyramid 
calling scheme involving franchises and distributorships 


in Futuristic Food, Inc. and related entities and that, in 
connection therewith, the defendants were making and 
causing to be made false and misleading statements. 
Judge Connor has set June 7, 1979 at 9:30 a.m. as the date 
of sentencing of all defendants. 


On February 26, 1979, in addition to the criminal contempt 
action, the Commission also presented an Order to Show 
Cause applying for certain equitable relief against the 
defendants. Among other things, the civil action applied 
for the appointment of receivers for Futuristic Foods, Inc. 
and related entities. Judge Connor has directed that the 
parties prepare a series of orders disposing of the civil 
proceedings. A further release will be made shortly 
concerning the civil action. 


For additional information, see Litigation Release No. 
8683 (March 6, 1979). 
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